Cause No. 

STATE OF TEXAS



§
IN THE COUNTY COURT






§

V.





§







§

AMBER STOUT



§
ANDERSON COUNTY, TEXAS

MOTION TO SUPPRESS THE ADMINISTRATION OF  

HORIZONTAL GAZE NYSTAGMUS TEST

TO THE HONORABLE JUDGE OF SAID COURT;


COMES NOW Defendant by and through his undersigned counsel, respectfully requests the Court SUPPRESS, and preclude the State from:

1. Presenting any evidence that refers to any HGN results unless the administration of the test follows the guidelines laid out the NHSTA produced Texas DWI Detection and Standardized Field Sobriety Testing Program.  If the test does not follow the standardized procedures then the test loses its validity. 
  The results from an improperly conducted test will not assist the jurors as the test no longer makes any fact of consequence to this trial more probable or less probable than it would be without the evidence.  This would make the evidence inadmissible under Texas Rule of Evidence 401.  While the probative value of improperly administered HGN evidence would be zero, the prejudicial value would remain extremely high and inadmissible under Texas Rule of Evidence 403.     

2.  Presenting any evidence that refers to an HGN failure being equated to an Intoxilyzer/Blood test results or that HGN results were confirmed through intoxilyzer/blood test results.  The Texas Court of Criminal Appeals Emerson v. State, 880 S.W. 2d 759 (Tex. Crim. App. 1994) has held that HGN results are admissible only for probable cause purposes.  Further, that said results, when admissible, are only for qualitative purposes, i.e., it indicated possible alcohol consumption, and not for quantitative purposes, i.e., an alcohol concentration. See also Richardson v. State, 766 S.W. 2d 538 (Tex. App. Houston [14th dist.] 1989).  

3. Further, Defendant objects to any testimony regarding the HGN since, according to the officer’s report, Defendant was not tested to be a  candidate for this test since equal tracking was not checked to be present.  

WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully requests this Honorable Court SUPPRESS and deny admissibility of any testimony or evidence of the Horizontal Gaze Nystagmus test conducted upon Defendant.







Respectfully submitted,








____________________








JOHN J. EASTLAND

State Bar Number 06372750

1810 Shiloh Road, Suite 703
Tyler, Texas 757503
903 596 9696

Fax: 903 526 5337







john@johneastlandlaw.com
Attorney for Defendant
CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing Motion for has been furnished to the Assistant District Attorney by eFile duplicate on the day of filing.


_____________________________

Respectfully Submitted,

JOHN J. EASTLAND

Cause No. 

STATE OF TEXAS



§
IN THE COUNTY COURT






§

V.





§







§

AMBER STOUT



§
ANDERSON COUNTY, TEXAS




ORDER SETTING HEARING

It is hereby ordered that a hearing shall be had on the Defendant's MOTION TO SUPPRESS THE HORIZONTAL GAZE NYSTAGMUS TEST on the 9th  day of April, 2025 at nine o'clock A.M. in the courtroom of the County Court of Anderson County, Texas, in Palestine, Texas.


Signed and entered this 
 day of April, 2025.







HON. CAREY McKINNEY







JUDGE PRESIDING

Cause No. 

STATE OF TEXAS



§
IN THE COUNTY COURT






§

V.





§







§

AMBER STOUT



§
ANDERSON COUNTY, TEXAS

ORDER

ORDER TO SUPPRESS RELATING TO THE ADMINISTRATION OF  

HORIZONTAL GAZE NYSTAGMUS TEST


On this day came to be heard the Defendant’s Motion to Suppress regarding the admissibility of improperly administered HGN test results, and after hearing the same it is hereby;








Granted 
Denied

On this day came to be heard the Defendant’s Motion to Suppress regarding the relation of HGN results to alcohol concentrations or Intoxilyzer/Blood test results and after hearing the same it is hereby;








Granted 
Denied


On this day came to be heard the Defendant’s Motion to Suppress regarding the exclusion of 

any testimony regarding the Horizontal Gaze Nystagmus Test as Defendant was not a qualified 
candidate for this test.








Granted
Denied


SIGNED and ENTERED this ________day of April, 2025.







_________________________








JUDGE PRESIDING,







HON. CAREY McKINNEY
� “It is necessary to emphasize this validation applies only when:


The tests are administered in the prescribed standardized manner


The standardized clues are used to asses the suspect’s performance


The standardized criteria are employed to interpret that performance.


If any one of the standardized field sobriety test elements is changed, the validity is compromised.” TEXAS DWI DETECTION AND STANDARDIZED FIELD SOBRIETY TESTING PROGRAM (STUDENT MANUAL) (Texas Engineering Extension Service Revised 01/2002) Page VIII-19 





