Cause No. 

STATE OF TEXAS



§
IN THE COUNTY COURT






§

V.





§







§

AMBER STOUT



§
ANDERSON COUNTY, TEXAS

DEFENDANT’S HGN MOTION IN LIMINE

THE HGN TEST CANNOT BE USED TO DETERMINE
AN INTOXICATION LEVEL
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW Defendant in the above styled and numbered cause and respectfully requests this honorable Court to instruct the prosecution not to mention, allude to, or refer to, directly or indirectly, during any stage of this trial, including but not limited to the voir dire examination, opening statements, and the direct and cross-examination of any witness, or at sentencing, any statement or testimony regarding any alcohol level, percentage or quantification resulting from the horizontal gaze nystagmus testing of Defendant, or that the HGN test can accurately quantify the numerical level of intoxication.

One of the field sobriety tests administered to the defendant in this case was the horizontal gaze nystagmus test. The defense requests the court to order the prosecutor’s witnesses not to testify that the horizontal gaze nystagmus test determined an actual blood alcohol level of the defendant.
Presenting any evidence that refers to an HGN failure being equated to an Intoxilyzer or blood analysis or that HGN results were confirmed through intoxilyzer results.  The Texas Court of Criminal Appeals Emerson v. State, 880 S.W. 2d 759 (Tex. Crim. App. 1994) has held that HGN results are admissible only for probable cause purposes.  Further, that said results, when admissible, are only for qualitative purposes, i.e., it indicated possible alcohol consumption, and not for quantitative purposes, i.e., an alcohol concentration. See also Richardson v. State, 766 S.W. 2d 538 (Tex. App. Houston [14th dist.] 1989).  

The Defendant further requests that this Court instruct the prosecution to advise the Court prior to eliciting any such testimony in order for the Court to excuse the jury and conduct a hearing outside the presence of the jury, without the necessity of counsel for the Defendant having to object to said testimony and request that the hearing be held outside the presence of the jury.

WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that the 

Court will grant this HGN Motion in Limine.

Respectfully Submitted,

____________________________________

JOHN J. EASTLAND

State Bar Number 06372750

1810 Shiloh Road, Suite 703
Tyler, Texas 75703
903 596 9696

Fax: 903 526 5337
john@johneastlandlaw.com
Attorney for Defendant

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing Defendant’s Motion  was delivered to the office of the Government’s Counsel by eFile duplicate on the date of filing.
__________________________________

Attorney for Defendant
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AMBER STOUT



§
ANDERSON COUNTY, TEXAS

ORDER ON HGN LIMINE
REGARDING AN INTOXICATION LEVEL

On this day came on to be heard the Defendant's HGN Motion in Limine.  The motion is hereby GRANTED and the prosecution is ordered to advise the Court prior to eliciting any proffer of evidence regarding any intoxication level, percentage or quantification from any witness, so that a hearing can be conducted outside the presence of the jury to determine the admissibility of said testimony.  This order applies to the guilt/innocence phase and the sentencing phase, if necessary, of the trial of this case.

SIGNED this _____ day of ________________________, 2025.
_________________________________
JUDGE PRESIDING
HON. CAREY McKINNEY
