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SMITH COUNTY, TEXAS

MOTION IN LIMINE
TO DENY TESTIMONY REGARDING RETROGRADE EXTRAPOLATION
TO THE HONORABLE JUDGE OF SAID COURT:


Now comes Defendant in the above-entitled and numbered cause and respectfully requests this Court to instruct the state not to ask questions of any witnesses or admit any evidence relating to any extrapolation, estimate, calculation or other guess as to Defendant’s blood-alcohol quantification at any time of the incident giving rise to this case.  Unless the State, or any of its witnesses holding a medical degree and license, has conducted extensive and repeated medical tests to actually and accurately determine true processes of alcohol absorption and elimination on Defendant, Defendant moves to limine out and exclude any such testimony or evidence as the issue of extrapolation is outside the limits of knowledge of any of State’s witnesses.  In support of this motion, Defendant would show the following:


“Human beings show an enormous variation in their response to ethanol as well as other drugs.  Besides difference in behavioral response the disposition kinetics also show considerable variation from occasion to occasion in the same individual (Nagoshi and Wilson, 1989; Norberg et al., 2000).  Jones and Jönsson (1994b) showed that 42% of the variance in ß-slope was attributable to between-subject variation and 58% was accounted for by variation within subjects.  In the same study, other important pharmacokinetic parameters such as peak BAC, r, Cₒ, and AUC showed significantly more variation between than within subjects.  The notion of conducting an alcohol tolerance test to establish a person’s rate of alcohol disposal (ß-slope) seems hardly worthwhile considering the large within-subject variance component.”  Biochemical and Physiological Research on the Disposition and Fate of Ethanol in the Body, A.W. Jones, Ph.D, D.Sc. as published in Garriott’s Medicolegal Aspects of Alcohol, 5th Ed. 2008.


“The results of this analysis show that elimination rates of ethanol from blood vary just as much between individuals as within the same individual from occasion to occasion” (Passananti et al., 1990; Jones and Jönsson, 1994a; Li et al., 2000).


“A large number of published studies dealing with the elimination rate of ethanol from blood in humans (β-slopes) show that this important pharmacokinetic parameter can vary by about four-fold among different individuals.”  Garriott’s Medicolegal Aspects of Alcohol, Sixth Edition

Accordingly, the issue of alcohol extrapolation cannot be determined on any individual except by detailed scientific study of the individual, and even then is highly variable.

WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that the 

Court will grant this Motion in Limine.

Respectfully Submitted,

____________________________________

JOHN J. EASTLAND

State Bar Number 06372750

1810 Shiloh Road, Suite 703
Tyler, Texas 75703
903 596 9696

Fax: 903 526 5337
john@johneastlandlaw.com
Attorney for Defendant
CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing Defendant’s Motion  was delivered to the office of the Government’s Counsel by eFile duplicate the date of filing.

__________________________________

Attorney for Defendant
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ORDER ON DEFENDANT’S MOTION IN LIMINE
TO DENY TESTIMONY REGARDING RETROGRADE EXTRAPOLATION
On this day came to be heard the Defendant's Motion in Limine.  The motion is hereby GRANTED and the prosecution is ordered to not elicit any testimony from any witness regarding tolerance.  Further, the State is ordered to admonish each witness to not volunteer any such testimony.
DENIED, to which Defendant excepts.

SIGNED this ___ day of _________, 2025.
_________________________________

JUDGE PRESIDING
HON. CLAY WHITE
