 SEQ CHAPTER \h \r 1Practice note:   This motion deals with the “Lagrone Problem” that counsel faces when decided what, if any,  mental health testimony is to be offered at trial.  It is suggested that counsel develop mental health evidence incrementally rather than choosing a “full blown” examination of the client which will certainly result in a  “full blown” examination by a state sponsored expert — usually not a good thing.  However, if the evidence is developed incrementally, beginning with a thorough bio-psycho-social history performed by a competent mitigation specialist, counsel can narrow the focus of the defense expert and accordingly limit the scope of the state expert’s exam.


Please read this motion carefully.  It is drafted to cover several possible situations.  Delete or add to the motions according to your particular situation.

INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________
§
__________ JUDICIAL DISTRICT 

MOTION TO REQUIRE STATE TO IDENTIFY MENTAL HEALTH EXPERT 

AND TO LIMIT THE SCOPE OF EXAMINATION AND OTHER RELIEF 

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, _____________________, Defendant in the above cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3,10, 13 & 19 of the Texas Constitution and Tex. Code Crim. Proc. Articles 1.05, 1.051, 15.17, 16.01, 20.17, 26.04 26.052 and would show the court the following:

1. The Defendant has been indicted for the offense of capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976). This Court and the Court of Criminal Appeals are bound by the law to make certain that a sentence of death is not wantonly or freakishly imposed and that the purposes of Art. 37.071 are accomplished in a constitutional manner.  Ellason v. State, 815 S.W. 2d 656 (Tex. Crim. App. 1991).

3. The Fourteenth Amendment to the United States Constitution guarantees to this Defendant the Equal Protection of the Laws.  Article 1, Section 3, 13 and 19 of the Texas Constitution, further secures the right.  

4. The State has filed its motion or has been authorized by this Court to conduct a mental health examination of the Defendant.  The right to an examination by the State’s mental health expert is purportedly based upon the perception that the Defendant plans to introduce mental health evidence that is based upon a personal examination of the Defendant.  Lagrone v. State, 942 S.W.2d 602 (Tex. Crim. App. 1997).  The right to a limited examination would then be presumably based upon a “limited waiver” of the Defendant’s rights guaranteed by the 5th Amendment.  Soria v. State, 933 S.W.2d 46 (Tex. Crim. App. 1996).

5. The Defendant has not given notice that he plans to offer expert testimony.  Accordingly, the State has no right to conduct an examination of any kind of this Defendant.   (NOTE: IF THE CONTENTS OF AN EX PARTE MOTION HAS BEEN  “LEAKED” BY THE JUDGE OR CLERK, IT IS SUGGESTED THAT MOTIONS TO RECUSE, DISQUALIFY, FOR SANCTIONS OR BAR COMPLAINTS BE CONSIDERED)

OR

5.  The Defendant has not waived any of his rights that are guaranteed to him or protected by the United States Constitution and the Constitution of the State of Texas.  Texas case law, by legal fiction, created a “limited waiver” of the Fifth Amendment right to be free from self-incrimination should a Defendant introduce, or plan to introduce on his behalf, mental health testimony based upon an examination of the Defendant.  

6. Any State sponsored examination of the Defendant is based upon the purported need of the State to rebut the Defendant’s testimony that is based upon that exam.  Just as the “waiver” of the Defendant’s rights is limited, so too must the scope of the State sponsored exam be limited to the issues raised by the defense expert.  Soria, 933 S.W.2d 58-59.  Accordingly, the State is not entitled to an examination of the Defendant that is any broader than the scope of the defense exam.  The state sponsored examination must be limited to the scope of the defense expert exam.  The defense expert was requested to examine the Defendant and provide an opinion and testify only on the following issue and the state sponsored exam must be limited to the following:

(Insert language from the referral question contained in the request to the defense expert.

This should be narrowly drawn so that the scope will be limited —see practice note above)

7. Without waiving any objections to the Court’s ruling that allows the State sponsored exam, but still insisting upon those objections, Defendant moves the Court to impose the following restrictions and make the same a part of any court order that approves the State’s access to the Accused:

(a) The State should within 3 days of the Court’s Order, inform counsel for the Defendant of the name and qualifications (via curriculum vitae) of the mental health expert that the State intends to hire for the examination of the Defendant. 

(b) Counsel for the Defendant should be given 10 days notice of the date, time                                 and location of the examination.

(c)  The examination should be videotaped in order that the Court, and counsel for Defendant, can confirm that the examination has been conducted in accordance with the Court’s order and in accordance with accepted psychological or psychiatric protocols. [NOTE: This is optional.  You may not want this included in the motion and order.  If you think that your client will act appropriately during the examination, you may want to videotaped. However, if there is a chance that the client will have an “attitude” or otherwise not do well, then a video tape of this would not be wise]

(d)  In recognition of the Defendant’s Sixth Amendment Right to Counsel (which has not been waived in even a “limited” manner), the Defendant shall have the right to interrupt the examination at any time to consult with his counsel who shall be outside the room where the examination is being conducted. 

(e)  The State sponsored mental health expert shall submit a written report to the Court within 10 days of the examination.  This report should contain the following acknowledgment by the state sponsored expert:

“ My examination of the Defendant was limited to those inquiries necessary to evaluate and provide an opinion on the following question: (insert language from referral question)
(f)  Under no circumstances may the state sponsored expert discuss with the Accused anything related to the crime with which the Accused is charged nor any other alleged  prior offenses, convictions or bad acts of the Accused that the state intends to offer at trial.  Any violation of these terms contained in this court’s order should result in exclusion of the state expert’s testimony.

(g)  The state sponsored expert’s report shall be submitted directly to the Court and shall be for the Court’s eyes only, subject to the following.  The Court shall review the report and disclose to counsel for the Defense any exculpatory or mitigating information contained in the report.  Defense counsel may disclose this information to counsel for the state.  The complete report will be disclosed to counsel for both parties only if, and when, Defendant’s expert witness takes the stand and defense counsel advises the Court that the witness will provide testimony that is based on his exam of Defendant.    In accordance with this directive, there should be no communication between the State and its expert witness prior to the full release of the expert’s report.

(h)    The mental health experts for both Defendant and the State may be in the courtroom during the testimony of the other expert, with the right to rebut the testimony of the other.

(i)   Should Defendant insist upon his 5th Amendment right and refuse to be examined by the State’s expert, at no time should the State make reference to his exercise of his right nor should the jury be permitted to draw any adverse inferences from the Defendant’s invocation of his Fifth Amendment Rights.  See, e.g., Griffin v. California, 380 U.S. 609 (1965). 


WHEREFORE, PREMISES CONSIDERED, Defendant prays that upon hearing, the state be denied access to the Accused.  In the alternative, and without waiving the objection of the Accused to such access, those rights afforded to the Accused by the 5th, 6th, 8th and 14th Amendments to the United States Constitution and applicable provisions of the Texas Constitution should be protected by appropriate court order as set out herein.




Respectfully submitted on this the _____ day of__________, 200__.

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
