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MOTION FOR ORDER CLARIFYING THE MEANING
 OF COMPETENCE TO STAND TRIAL
         COMES NOW, _____________, the Defendant, by counsel, and pursuant to 5th, 6th, 8th and 14th Amendments to the United States Constitution, Article 1, Sections 3, 10, 13, 19 and 29 and Tex. Code Crim. Proc. arts. 1.03, 1.04, 1.05, 1.23 and 1.24 and moves the Court to clarify the meaning of “competence to stand trial” and charge the jury as requested herein.  In support there of would show:

1. The Defendant has been indicted by the county grand jury for capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a greater degree of accuracy, fact finding than would be true  in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306   (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976). 

3. Under Texas Code of Criminal Procedure, Article 46.02, the issue submitted to the competence jury inquires whether the Defendant does not have sufficient present ability to consult with counsel to a reasonable degree of rational understanding, and does not have a rational or factual understanding of the proceedings now pending against him.

4. Defendant suggests that the barebones formulation of the statute is not adequate to convey the minimum level of defendant’d competence required by the constitution. The terms “sufficient”, “ability”, “reasonable”, “rational” and “understanding” are not self-defining. Lafferty v. Cook, 949 F.2d 1546 (10th Cir. 1991).

5. Defendant asks the court to clarify the meaning of this issue by explaining to the experts for the parties, the panel of prospective competence jurors, and the jury selected from the panel, 1) what “abilities” are required, and 2) the degree and extent to which they must be present.

6. In the 41 years since Dusky v. United States, 362 U.S. 402 (1960), our Supreme Court has not reviewed the bare-bones formula it announced in 1960. A good many other courts have fleshed out the meaning of competence to stand trial.

7. In Martin v. Estelle, 546 F.2d 177, 180 (5th Cir. 1977), the court noted that competence entailed the ability:

   

 ... To exercise these rights in a meaningful way, the defendant must have some ability to confer intelligently, to testify coherently, and to follow and evaluate the  evidence presented.



Wieter v. Settle, 193 F. Supp. 318 (W.D. Mo. 1961) sets forth seven elements of competence to stand trial.

8. Florida, by court rule, requires the competency experts to address the defendant’s capacity to:


(i) appreciate the charges or allegations against the defendant;

(ii) appreciate the range and nature of possible penalties, if applicable, that may be imposed in the proceedings against the defendant;


(iii) understand the adversary nature of the legal process;


(iv) disclose to counsel facts pertinent to the proceedings at issue;


(v) manifest appropriate courtroom behavior;


(vi) testify relevantly

9. Defendant says that even the Florida formula does not address the degree and     extent of the abilities that may be needed at trial.

10. Defendant requests the court to instruct the parties’ experts and the jurors that, to be competent, the Defendant must possess all the abilities set forth at (a) through (e) below:

    
(a) Expression of Choice (ability to express a stable preference);

(b) Basic Understanding (ability to understand nature and consequences of decision); 

(c) Basic Rationality (ability to express plausible (i.e., not grossly irrational) reasons for the decision);

(d) Appreciation (ability to understand reasons for alternative courses of action) (risks and benefits); and

            (e) reasoned Choice (ability to use legal processes, and  to compare and weigh risks and benefits of alternative courses of action).

11. Defendant says that such an instruction is necessary to preserve Defendant's      rights under the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, Article I, Sections 10, 13 and 19 of the Texas Constitution, and Articles 1.04, 1.05 and 1.051 of the Texas Code of Criminal Procedure. In the event of a finding of incompetency, Defendant would request that the jury further consider the issues set forth by Article 5547-300, Vernon's Civil Statutes (Mentally Retarded Persons Act of 1977).

WHEREFORE, PREMISES CONSIDERED, Defendant herein would pray that the Court give the requested instructions to the experts and the jury as requested above.






Respectfully submitted on this the ____ day of___________, 200__. 

     By:_______________________________________







COUNSEL FOR THE DEFENDANT







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        

 



_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument 

has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ 

day of ______________________, 200__.

