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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE


§

RUSK COUNTY, TEXAS

MOTION TO IMPANEL A JURY TO DETERMINE WHETHER

THE DEFENDANT IS MENTALLY RETARDED

TO THE HONORABLE JUDGE OF THIS COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, files this motion to impanel a jury to determine whether defendant is mentally retarded.  In support, the defendant will show the court the following.

Background


The defendant has been indicted by the Rusk County Grand Jury for capital murder.  The State of Texas is seeking the death penalty.  

Facts


Counsel believes that the defendant is mentally retarded as defined by Texas law based upon his academic performance, his participation in special education classes, his psycho-social history, and his family history of mental retardation. 

Analysis

In Atkins v. Virginia, 536 U.S. 304, 321 (2002), the United States Supreme Court held:

Construing and applying the Eighth Amendment in light of our “evolving standards of decency,” we therefore conclude that such punishment is excessive and that the Constitution “places a substantive restriction on the State’s power to take the life” of a mentally retarded offender.

The Court, however, left it to the states to determine “which offenders are in fact retarded.”  Id. at 317.  Under Texas law, a “[p]erson with mental retardation” is “a person determined by a physician or psychologist licensed in this state or certified by the department to have subaverage intellectual functioning with deficits in adaptive behavior.”1  Tex. Health & Safety Code, § 591.003; See also, Ex parte Tennard, 960 S.W.2d 57, 60 (Tex. Crim. App. 1997) (the Texas Court of Criminal Appeals recognized this definition as the appropriate standard for determining whether a capital murder defendant is mentally retarded) (overruled on other grounds by Tennard v. Dretke, 159 L. Ed. 2d 384, 124 S. Ct. 2562 (2004)).  This definition is consistent with the definition of mental retardation set forth by the American Association of Mental Retardation (AAMR).2 


This court is obligated to provide a mechanism for the jury to determine whether the defendant is mentally retarded.  There is no statute which sets forth the procedure for the determination of mental retardation.3  Therefore, the court must draw upon analogous provisions of Texas law.  The most appropriate model is Article 46.02 of the Texas Code of Criminal Procedure, which sets out the mechanism for determining whether a defendant is competent to stand trial.  

If the court determines that there is evidence to support a finding of incompetency to stand trial, a jury shall be impaneled to determine the defendant’s competency to stand trial.  This determination shall be made by a jury that has not been selected to determine the guilt or innocence of the defendant.

Tex. Code Crim. Proc., art. 46.02(4)(a) (emphasis added).  


Article 46.02 of the Texas Code of Criminal Procedure mandates a separate hearing in front of a different jury to determine a defendant’s competency to stand trial.  The underlying principles set forth in Texas case law addressing the legislative intent behind Article 46.02, logically extend to determining whether a defendant is mentally retarded.  Simply put, there is no principled nor logical reason to treat the determination of mental retardation any different than the issue of competence.  Utilizing the competency construct is also necessary because inflammatory evidence concerning the facts of a defendant’s offense creates the risk that jury deliberations will be tainted by the prospect that an incompetent defendant will be “turned loose” on society if he is found incompetent to be executed and thus eligible only for a life sentence with the possibility of parole. See Martin, 546 F.2d at 179.  


Proceeding in this manner is not only logical, but is also constitutionally required under the Due Process Clause of the Fourteenth Amendment and the Eighth Amendment of the United States Constitution, as well as the Due Course of Law provisions of the Texas Constitution and the Texas Code of Criminal Procedure.  Both the United States Supreme Court and the Texas Court of Criminal Appeals have held that failure to impanel a separate jury to determine competency to stand trial violates a defendant’s right to due process and is reversible error. See Pate v. Robinson, 383 U.S. 375 (1966); Drope v. Missouri, 420 U.S. 162 (1975); Ex parte Hagans, 558 S.W.2d 457 (Tex. Crim. App. 1977); Ex parte Long, 564 S.W.2d 760 (Tex. Crim. App. 1978).  The reasons underlying these decisions are static:  a defendant cannot be assured of a fair trial when a jury is asked to concurrently decide the issues of incompetence and guilt or innocence of the accused.  In order to assure a fair trial and adequate Due Process for an incompetent defendant, a jury must be allowed to decide issues of competence “uncluttered by that evidence relevant only to the issue of innocence or guilt.” Perryman v. State, 494 S.W.2d 542, 545 (Tex. Crim. App. 1973); see also Lee v. Alabama, 386 F.2d 97 (5th Cir. 1967); Martin v. Estelle, 546 F.2d 177 (5th Cir. 1977); Townsend v. State, 427 S.W.2d 55, 63 (Tex. Crim. App. 1968); Ramirez v. State, 241 S.W. 1020, 1021 (Tex. Crim. App. 1922).  

Conclusion

This court, therefore, must impanel a jury to determine whether the defendant is mentally retarded prior to impaneling a separate jury to determine the guilt or innocence of the defendant, and, if necessary, the appropriate punishment. 
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ATTORNEYS FOR THE DEFENDANT
VERIFICATION

I hereby verify that the facts alleged in the foregoing motion are true.







____________________________________








Eric M. Albritton
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document has 

been hand delivered to the District Attorneys’ Office, on this the _____ day of __________, 

200__.








____________________________________








Eric M. Albritton
CAUSE NO. 2002-043

STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 

§

VS.
§

IN AND FOR

§

ELZIE LEE MOORE
§

RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ________ day of _______________________, 2003, came to be considered the foregoing motion to preclude death as a sentencing option and to impanel a jury to determine whether defendant is a “person with mental retardation.  After consideration, the court has determined that the motion shall be, and is hereby, GRANTED.


IT IS THEREFORE ORDERED that jury selection for the hearing to determine whether the defendant is a person with mental retardation is set on the ______ day of _______________, 2003, at _____o’clock, ___ m.


SIGNED the ________ day of _________________________________________, 2003.








____________________________________








JUDGE PRESIDING

	1“‘Subaverage general intellectual functioning’ refers to measured intelligence on standardized psychometric instruments of two or more standard deviations below the age-group mean for the tests used” and “‘[a]daptive behavior’ means the effectiveness with or degree to which a person meets the standards of personal independence and social responsibility expected of the person’s age and cultural group.”  Tex. Health & Safety Code, § 591.003.  


	2The Supreme Court in Atkins discussed favorably the AAMR definition of mental retardation.  536 U.S. at n.3.  


	3The Texas Legislature has failed to act on legislation concerning the appropriate means by which to determine whether a capital defendant is mentally retarded.  
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