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THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________
§
__________ JUDICIAL DISTRICT 

MOTION FOR PRE-TRIAL DETERMINATION 

OF ISSUE OF MENTAL RETARDATION

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, _____________________, the Accused in the above cause, by and through counsel, and pursuant to the 5th, 6th, 8th, and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13, and 19 of the Texas Constitution and applicable Rules of Criminal Procedure and further pursuant to the provisions of the Americans with Disabilities Act, and makes this Motion for Pre-Trial Determination of the Issue of Mental Retardation.  In support thereof, the Accused would show:

1. The Accused has been indicted for capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a “greater degree of accuracy and fact finding than would be true in a non-capital case.”  Gilmore v. Taylor, 508 U.S. 333, 342 (1993); see also Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. It is the duty of this Court and the Texas Court of Criminal Appeals to make certain that the death sentence is not “wantonly or freakishly” imposed and that the purposes of Art. 37.071 are accomplished.  Ellason v. State, 815 S.W.2d 656, 660 (Tex. Crim. App. 1991).

4. The Accused will offer evidence through witnesses as is guaranteed to him by the Sixth Amendment to the United States Constitution.

5. The United States Supreme Court has banned the execution of people with mental retardation.  Atkins v. Virginia, 536 U.S. 304 (2002).  This decision, however, leaves it for the states to decide what procedure to follow for determining whether an accused is mentally retarded.

6. The procedure for determining whether the accused is mentally retarded must be adequate to carry out Atkins’ “constitutional restriction upon [the states’] execution of sentences.”  Atkins, 536 U.S. at 317.

I.  A pretrial determination on the issue of mental retardation is the optimal process for capital cases.

1. The issue of mental retardation concerns what an individual cannot do, not what an individual can do.1 Therefore, the facts regarding the actions the accused is alleged to have committed are irrelevant to the determination of whether the accused is mentally retarded.  For this reason, the issue of mental retardation should be determined in advance of trial on the merits, just as the issue of incompetency to stand trial has long been determined prior to trial.

2. Atkins’ forbids the execution of the mentally retarded. 536 U.S. 304 (2002).  The best way to ensure that persons with mental retardation are not executed is have a single-topic pre-trial hearing to determine whether or not the accused is mentally retarded.  When the jury determines the accused’s mental status during sentencing, there is a risk that the jurors will be confused by the other issues they are charged to determine during sentencing.  See Peggy M. Tobolowsky, Atkins Aftermath:  Identifying Mentally Retarded Offenders and Excluding Them from Execution, 30 J. Legis. 77, 112-113 (2003).

3. Determining whether the accused is mentally retarded before trial is more fair than determining the issue during punishment proceeding.  During punishment proceedings, the jury could be tainted by its consideration of prejudicial guilt and punishment evidence unrelated to the mental retardation determination regarding intellectual function and adaptive behavior deficits.  Having the determination made before trial keeps these biasing facts out of the deliberations regarding mental retardation.  See Tobolowsky, 30 J. Legis. 77 at 113.

4. A pretrial determination of mental retardation is more efficient and less costly than determining the issue during sentencing.  When the accused is found to be mentally retarded, the significantly higher costs of capital trial proceeding, such as the individual voir dire process, higher attorneys’ fees for indigent defendants, cost of experts, and the longer bi-furcated trial, are avoided.  See James W. Ellis, Mental Retardation and the Death Penalty:  A Guide to State Legislative Issues, 27 Mental & Physical Disability L. Rep. 11, 14 (2003).

5. There is nothing that requires a jury to be death-qualified to determine whether the accused is mentally retarded.  There are other aspects of death-qualified juries that make such juries inappropriate for determining the mental retardation issue.  Studies have found that death-qualified jurors are more likely to favor the conviction of innocent defendants over letting guilty ones go free.  Robert Y. Young, Guilty Until Proven Innocent:  Conviction Orientation, Racial Attitudes, and Support for Capital Punishment, 25 Deviant Behavior 151 (2003).  In addition, the more a person is in favor of capital punishment, the more likely s/he is to be punitive in assigning penalties upon assignment.  George L. Jurow, New Data on the Effect of a “Death Qualified” Jury on the Guilt Determination Process, 84 Harv. L. Rev. 567, 588 (1971).  These juries may be biased against finding the accused to be mentally retarded, to ensure that the accused will receive the death penalty.

II. Recommendations of Professional Organizations and Practice of other States

1. The American Board of Professional Neuropsychology recommends that the issue of the presence of properly diagnosed mental retardation and the facts of a specific crime should be independent, as the presence or absence of a criminal act and its facts have no true bearing on such a diagnosis.  The Board states that the consideration of the facts of a crime in the mental retardation context would only distract a fact-finder from the task of determining the presence or absence of mental retardation.  See Attached Exhibit “A.”

2. The National Academy of Neuropsychology states that the facts of a crime should be kept separate of the issue of mental retardation, as such facts can only serve to introduce bias into the determination of mental retardation when it is put before a lay jury.  The Academy “strongly recommend[s] that the determination of mental retardation be made independent of the facts of the crime.”  See Attached Exhibit “B.”

3. The Arc of Texas also supports pretrial determination of mental retardation with a jury impaneled to consider the sole issue of whether or not a defendant has mental retardation.  See Attached Exhibit “C.”

4. Seventeen of twenty-seven states with applicable procedures regarding the determination of mental retardation at the trial level require or authorize the court to make the mental retardation determination prior to trial.  This support by the states for the pre-trial determination of the mental retardation further suggests the merit of this approach.  See Tobolowsky, 30 J. Legis. 77 at 114.

WHEREFORE, PREMISES CONSIDERED, the Accused prays that this motion be sustained and this court order that the determination of whether the Accused is mentally retarded be made prior to trial on the merits and that the facts of the alleged crime are not relevant to the issue of the mental retardation of the Accused.



Respectfully submitted on this the ____ day of _______, 200__.






By: _____________________________






COUNSEL FOR THE ACCUSED






State Bar. No. ____________________






Address:  ________________________






________________________________






Telephone:  (   )   -






________________________________






CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ____ day of ______________________, 200__.

1 See Mental Retardation:  Definition, Classification, and Systems of Supports 1 (American Association on Mental Retardation  ed. 2002).





