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IN THE ________ DISTRICT







§

VS.





§

COURT OF







§

JOHNNY PAUL PENRY


§

POLK COUNTY, TEXAS

DEFENDANT'S MOTIONS AND ADDITIONAL OBJECTIONS TO THE CHARGE AT PUNISHMENT BASED UPON Atkins v. Virginia,  536 U.S. 304 (2002)
TO THE HONORABLE JUDGE OF SAID COURT:



COMES NOW, ________________________, the Defendant in the above styled and numbered cause, and after the State and the Defendant have rested their respective cases during the hearing on punishment, and prior to the arguments of counsel and prior to the reading of the Charge to the jury, the Defendant hereby moves for relief under Atkins v. Virginia, 536 U.S. 304 (2002), and submits additional objections to the Court's charge as follows:

A. Defendant reiterates, and says that he intends to preserve, each and all of the contentions previously urged under the principles underlying Atkins in this matter, as asserted in each of his several motions and objections, and including:

(i) Defendant’s motions to abate the sentencing proceeding and for imposition of a sentence less than death as a matter of constitutional law;

(ii) Defendant’s objection to continuing this sentencing proceeding instead of imposing a sentence less than death;

(iii) Defendant’s objection to proceeding with this jury, which has not been qualified to serve in a case where mental retardation exempts the defendant from the death penalty under Atkins.

(iv) Defendant’s demand for a separate jury proceeding solely on the issue of mental retardation, where the burden of proof lies on the state to establish that the defendant is not mentally retarded beyond a reasonable doubt, and where evidence not relevant to that issue is not presented to the jury.

B. However, solely as a result of the Court’s denial of these motions and objections, and without waiving the rights and positions asserted in each of them, but still insisting on the rights and the relief claimed therein, Defendant makes the following additional motions and objections:

(i) Defendant moves that the Court make an independent determination of the issue whether Penry is mentally retarded before submitting any sentencing issue or issues to the jury, and the Defendant objects to allowing the jury to consider a death sentence in the absence of a previous determination of this issue by the Court.  The determination should be made out of the presence of the jury, and the Court should consider issues (such as whether the prosecution is estopped from denying Penry’s retardation, and whether the Due Process Clause or the Equal Protection Clause will preclude the state from seeking or carrying out the death penalty in this case where it has consented to an exemption under Atkins in other similar cases) which have not been presented to the jury.  If the court finds mental retardation, it should enter a sentence less than death; if it fails to find mental retardation, its finding should not be imparted to the jury.

(ii) The defendant objects to the failure of the court to instruct the jury that, before it considers any other issue, it must determine whether the Defendant is free from mental retardation.  On this issue, the jurors should be instructed that the prosecution bears the burden of proof beyond a reasonable doubt, and that the jury must be unanimous in finding beyond a reasonable doubt that the Defendant is not afflicted with mental retardation.  A “Special Issue” verdict form should be submitted on this issue, parallel to the verdict forms for the other Texas “Special Issues,” containing explicit statements of the unanimity requirement and the beyond-a-reasonable-doubt burden on the prosecution, and the jury should be told on the verdict forms that the mental retardation verdict is to be completed before the jury goes on to discuss or consider any other issues. 

WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that this Honorable Court will grant all the relief requested herein, and that the court sustain the foregoing objections to the Court's charge, all pursuant to Texas Code of Criminal Procedure, Article 36.14, Article 1, Sections 10, 13, & 19 of the Texas Constitution and the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, and give an appropriate Instruction to the jury on the matters raised by said motions and objections during this the hearing on punishment.








Respectfully submitted,
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I do hereby certify that a true and correct copy of the above and foregoing document was delivered to the office of the Criminal District Attorney, Livingston, Texas, on this the 2nd  day of July, 200__.
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CAUSE NO. 10,222

THE STATE OF TEXAS


§
IN THE 258TH DISTRICT

VS.





§
COURT OF

JOHNNY PAUL PENRY


§
POLK COUNTY, TEXAS
ORDER ON DEFENDANT'S MOTIONS AND ADDITIONAL OBJECTIONS TO THE CHARGE AT PUNISHMENT BASED UPON ATKINS V. VIRGINIA     U.S.  (2002)
     On this day came on to be heard the foregoing Defendant's motions for relief pursuant to Atkins V. Virginia,  536 U.S. 304 (2002), and his  additional objections to the charge,  and the same having been timely and properly presented to the Court, prior to the reading of the charge to the jury, all of the same are hereby denied, to which the Defendant duly excepts  under Texas Code of Criminal Procedure, Article 36.14,  Article 1, Sections 10, 13, & 19 of the Texas Constitution. and the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution.

  SIGNED on July 2, 2002:

                                   ____________________________

                                    JUDGE PRESIDING





