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MOTION TO PRECLUDE PROSECUTORIAL USE OF DEFENDANT’S DISABILITY

TO JUSTIFY A SENTENCE OF DEATH DUE TO THE VIOLATION OF

THE AMERICANS WITH DISABILITIES ACT

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, the accused, [CLIENT NAME], by and through Counsel.  Pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, 

Article 1, Sections 10, 13, and 19 of the Texas Constitution, and section 37.071 of the Texas Code of Criminal Procedure, and pursuant to the provisions of the Americans with Disabilities Act and the protections afforded to disabled persons under the Rehabilitation Act of 1973 as espoused in Section 504, [MR. CLIENT LAST NAME] moves this court to preclude all evidence, argument and other use of the Defendant’s disability by the State of Texas to justify a sentence of death.  In support, [MR. CLIENT LAST NAME] would show as follows:

I.

FACTUAL BACKGROUND

[MR. CLIENT LAST NAME] has been indicted for the offense of capital murder and the State is seeking the death penalty.  The Eighth Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).


[MR. CLIENT LAST NAME] is a disabled person as defined by the Americans with Disabilities Act based on [include any physical, mental or psychological disorder, such as fragile X syndrome, mental retardation, organic brain syndrome, emotional or mental illness and specific learning disabilities].  This impairment substantially limits one or more of [MR. CLIENT LAST NAME]’s major life activities.  Consequently, [MR. CLIENT LAST NAME] is a member of the protected class under the Americans with Disabilities Act.  


[MR. CLIENT LAST NAME] has substantial evidence regarding his disability, the manner in which the condition affects his life and the degree to which he experiences limitations.  [Focus on and include examples that are centrally important to a person’s daily life, such as the ability to perform household chores, bathe, or tend to one’s personal hygiene].

II.

LAW IN SUPPORT

A.

TITLE II OF THE AMERICANS WITH DISABILITIES ACT PROSCRIBES STATE DISCRIMINATION AGAINST DISABLED INDIVIDUALS


In 1990, the United States Congress enacted the Americans with Disabilities Act (ADA).  42 U.S.C. § 12101.  Congress enacted the ADA in response to findings that “unlike individuals who have experienced discrimination on the basis of race, color, sex, national origin, or age, individuals who have experienced discrimination on the basis of disability had no legal recourse to redress such discrimination.”  § 12101(a)(4).  The purpose of the ADA is to address the daily discrimination that individuals with disabilities frequently encounter.  § 12101(b)(4).  


Title II of the ADA, subsection A, applies to any “public entity,” which includes “any State or local government” or “any department, agency, special purpose district or other instrumentality of a State or States or local government.”  § 12131(1)(A)-(B).  Title II provides that:

Subject to the provisions of this subchapter, no qualified individual with a disability 

shall, by reason of such disability, be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such entity.  

§ 12132.

The U.S. Supreme Court has held that the language of Title II “unmistakably includes” public entities such as state correctional facilities.  Pennsylvania Department of Corrections v. Yeskey, 524 U.S. 206, 209 (1998).  Thus, the actions of a public entity such as the State of Texas during the course of a capital murder prosecution against [MR. CLIENT LAST NAME] are clearly governed by the provisions of Title II of the ADA.
B.

[MR. CLIENT LAST NAME] IS A QUALIFED INDIVIDUAL UNDER THE ADA AND IS PROTECTED FROM DISCRIMINATION BASED ON HIS DISABILITY


A disability under the ADA is defined as a physical or mental impairment that substantially limits one or more of the major life activities.  42 U.S.C. § 12102(2)(A).  Mental impairments include any mental or psychological disorder, such as mental retardation,
 organic brain syndrome, emotional or mental illness and specific learning disabilities.  [MR. CLIENT LAST NAME] has a documented impairment as evidenced by [describe any impairment and limitations of major life activities] and discussed supra.  

[MR. CLIENT LAST NAME]’s substantial impairment qualifies him for protection under the ADA from discrimination based on his disability.  The ADA defines a “qualified individual with a disability” as:


[A]n individual with a disability who, with or without reasonable modification to 

rules, policies, or practices, the removal of architectural, communication, or transportation barriers, or the provision of auxiliary aids and services, meets the 

essential eligibility requirements for the receipt of services or the participation in programs or activities provided by a public entity.  

42 U.S.C. § 12131(2).

Regulations stipulate that a qualified individual shall not be denied the benefits of the services, programs or activities of a public entity, or be subjected to discrimination by a public entity.  28 C.F.R. § 35.130(a).  The State of Texas’ prosecution of capital murder is the activity of a public entity and by virtue of the indictment charging [MR. CLIENT LAST NAME] with the instant offense, the State cannot discriminate against [MR. CLIENT LAST NAME] as a result of his impairment.  See 42 U.S.C § 12132.  Specifically, the State cannot present evidence of a qualified individual’s disability during the punishment phase of a capital murder trial without violating the ADA.  Thus, [MR. CLIENT LAST NAME] is a qualified individual under the ADA and the State of Texas must make reasonable modifications to avoid discrimination on the basis of [MR. CLIENT LAST NAME]’s disability.
C.

THE TEXAS CAPITAL SENTENCING SCHEME VIOLATES THE AMERICANS WITH DISABILITIES ACT BECAUSE IT ALLOWS THE STATE TO ARGUE THAT THE DEFENDANT IS A FUTURE DANGER TO SOCIETY 

BASED ON A  RECOGNIZED DISABILITY


During the punishment phase of a capital murder trial, the jury must decide whether the State of Texas has proved beyond a reasonable doubt that “there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.”  Tex. Code Crim. Proc. Art. 37.071(b)(1).  During the punishment phase, in violation of the capital sentencing statute, the State is expected to argue that [MR. CLIENT LAST NAME]’s disability is evidence of his future dangerousness.  However, the State should be precluded from arguing that [MR. CLIENT LAST NAME]’s disability is a reason to sentence him to death because such an argument would constitute discrimination based upon disability, which is proscribed under the ADA.


The State’s introduction of [MR. CLIENT LAST NAME]’s disability during the punishment phase is analogous to citing a defendant’s race, ethnicity, gender or religion as a basis for execution, and is clearly impermissible.  In Saldano v. Roach, 363 F.3d 545, 554 (5th Cir. 2004), a psychologist testifying as an expert witness for the State of Texas violated binding Supreme Court authority by stating that the defendant had an increased risk of future dangerousness because he was Hispanic.  This testimony was objectionable, the Fifth Circuit found, because the Supreme Court has held that “[t]he Constitution prohibits racially biased prosecutorial arguments.”  Id. (quoting McCleskey v. Kemp, 481 U.S. 279, 309 n.30 (1987)).  Citing race as a factor also violated State legislation because “[e]vidence may not be offered by the state to establish that the race or ethnicity of the defendant makes it likely that the defendant will engage in future criminal conduct.”  Id. (quoting Tex. Code Crim. Proc. Ann. Art. 37.07, § 3(a)(2) (Vernon Supp. 2004)).  


Discrimination on the basis of a disability is as offensive as discrimination based on race, and it is no more legal.  In Crawford v. Indiana Dep’t of Corrections, 115 F.3d 481, 486 (7th Cir. 1997), the United States Court of Appeals for the Seventh Circuit held that “if Congress thinks that discriminating against a blind person is like discriminating against a black person,” then a prison may not exclude a blind person from a dining hall any more than it would be able to exclude a black inmate, unless allowing him access would “unduly burden prison administration.”  The decision in Crawford illustrates that the ADA provides disabled individuals with equal protection under the law.  

In addition, Congress passed the ADA with the clear intent to eliminate discrimination against persons with disabilities, much as it passed previous legislation mandating the equal treatment of African-Americans.  Armstrong v. Wilson, 124 F.3d 1019, 1025 (9th Cir. 1997).  Since Congress has equated racial inequity with discrimination against individuals with disabilities, and the State is prohibited from citing a defendant’s race during the punishment phase of a capital murder trial, then it logically follows that the State cannot present evidence of a recognized disability during the sentencing phase.  Consequently, any evidence presented by the State of Texas concerning [MR. CLIENT LAST NAME]’s disability is a clear violation of the ADA and the Equal Protection Clause.
 

Further, the State underscoring a qualified individual’s disability during the punishment phase amounts to discrimination on the basis of stereotypes attached to [MR. CLIENT LAST NAME]’s disability.  The ADA and the Rehabilitation Act were enacted with the recognition that discriminating against individuals with disabilities on the basis of such a handicap is “antithetical” to the purpose of the legislation, which was to ensure that disabled persons are not victimized by “stereotypical assumptions concerning their handicap.”  Teahan v. Metro-North Commuter R. Co., 951 F.2d 511, 518 (2d Cir. 1991).  The State’s presentation of evidence regarding [MR. CLIENT LAST NAME]’s disability as a factor in assessing his future dangerousness would amount to nothing more than utilizing negative societal stereotypes of impairments to equate with future dangerousness.  However, such stereotyping is precisely the manner of discrimination that Congress intended to prevent by enacting the ADA.  

The ADA also has been applied to substantive parole decisions.  See Thompson v. Davis, 295 F.3d 890 (9th Cir. 2002).  The Ninth Circuit found that discrimination against a disabled person is the same as discriminating against an individual based on his race or ethnicity in the context of parole proceedings.  Id. at 898.  Consequently, a “parole board may not categorically exclude a class of disabled people from consideration for parole because of their disabilities.”  Id.  Discriminating against a class of individuals with disabilities during the substantive sentencing phase of a capital murder trial is even more egregious than in the parole context given the high stakes and grave finality for a qualified individual who is sentenced to death.  See Gilmore v. Taylor, 508 U.S. 333, 113 (1993) (Eighth Amendment requires a greater degree of accuracy and fact finding than would be true in a noncapital case); see also Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (same).
The United States Supreme Court has held that the ADA applies to prisoners incarcerated in state correctional facilities.  Pennsylvania Department of Corrections v. Yeskey, 524 U.S. 206, 213 (1998).  Consequently, if the ADA is applicable within the walls of correctional facilities, the State’s actions during the sentencing phase of a capital trial clearly must be subject to the provisions of the ADA.  Further, the Supreme Court recently held that under Title II of the ADA, disabled persons must be provided with the fundamental right of access to the courts.  Tennessee v. Lane, 541 U.S. 509, 529 (2004).  While Lane dealt with physical access to courtrooms, the Supreme Court’s decision rings hollow if disabled persons are granted physical access to our legal system, yet they are not provided with the equal protection of the law in legal proceedings.

CONCLUSION

[MR. CLIENT LAST NAME] is a qualified individual under the ADA based on his recognized impairment.  Further, the State of Texas is subject to the provisions of Title II of the ADA.  The State is clearly bound by law from presenting any evidence of a defendant’s race during the punishment phase of a capital murder proceeding. Saldano v. Roach, 363 F.3d 545, 554 (5th Cir. 2004).  In addition, Congress has stated that discrimination against a person with disabilities is the same as discriminating against an individual based on his race or ethnicity. Armstrong v. Wilson, 124 F.3d 1019, 1025 (9th Cir. 1997).  Thus, the State is precluded from presenting evidence of [MR. CLIENT LAST NAME]’s disability during the punishment phase of his capital murder proceeding pursuant to the provisions of the ADA.  


WHEREFORE, PREMISES CONSIDERED, [MR. CLIENT LAST NAME] prays that the Court grant this motion and preclude for all purposes the State’s introduction of evidence of [MR. CLIENT LAST NAME]’s disability in violation of the constitution and laws of the United States and Texas.

Respectfully submitted,

DATED:  [DATE]

     [CITY], Texas


_____________________________

[ATTORNEY BLOCK]











Counsel to [CLIENT NAME]
CERTIFICATE OF SERVICE
I hereby certify that on the [DATE], I caused a true and correct copy of the foregoing motion to be served by hand delivery upon: 


[NAME AND ADDRESS OF PROSECUTOR]






___________________________________

[NAME OF ATTORNEY]

� Under Atkins v. Virginia, 536 U.S. 304 (2002), the State of Texas cannot execute a defendant with mental retardation.  However, Atkins does not prohibit executing an individual with borderline mental retardation who does not fall within the criteria outlined in Atkins.


� Texas case law does not suggest that precluding evidence of a defendant’s recognized disability during criminal sentencing is untenable.  The only Texas case mentioning the ADA during sentencing failed to reach the issue because it was not preserved.  Fincher v. State, 2000 Lexis 7316 (Tex.App.-Dallas, 2000) (unpublished).
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