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§

_________ JUDICIAL DISTRICT

IN PUT FOR MOTION FOR NEW TRIAL, PUNISHMENT ISSUES ONLY

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Defendant, by and through Defendant's Attorney of Record, who makes and files the above captioned motion, and would show the court as follows:

1. Defendant, convicted of capital murder, and sentenced to death, makes and files this motion for new trial within thirty days of receiving the death verdict.

2. Defendant moves the court to set aside the death sentence and to impose a sentence less than death or for a new trial on the grounds set forth in the following paragraphs.

3. The evidence is insufficient to establish the elements of the first special issue inquiring about “future dangerousness” beyond a reasonable doubt.

4. The evidence is insufficient to establish the element of “probability” in the first special issue inquiring about “future dangerousness” beyond a reasonable doubt, as that term has been defined by the Court of Criminal Appeals, to wit: “more likely than not”.

5. The evidence is insufficient to establish the element of “probability” in the first special issue inquiring about “future dangerousness” beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

6. The evidence is insufficient to establish a 95% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

7. The evidence is insufficient to establish a 90% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

8. The evidence is insufficient to establish an 85% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

9. The evidence is insufficient to establish an 80% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

10. The evidence is insufficient to establish a 75% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

11. The evidence is insufficient to establish a 70% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

12. The evidence is insufficient to establish a 65% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

13. The evidence is insufficient to establish a 60% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

14. The evidence is insufficient to establish a 55% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

15. The evidence is insufficient to establish a 50% “probability” that the defendant would commit criminal acts of violence that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

16. The evidence is insufficient to establish that the defendant would commit serious criminal acts of violence, [not just property damage, but causing serious bodily injury or death to another; not reckless or negligent criminal activity] that would constitute a continuing threat to society beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

17. The evidence is insufficient to establish that the defendant would commit criminal acts of violence that would constitute a threat to society over a substantial period of time, beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

18. The evidence is insufficient to establish that the defendant would commit criminal acts of violence that would constitute a threat to prison society during his 40-year period before parole eligibility, beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

19. The evidence is insufficient to establish that the defendant would commit criminal acts of violence that would constitute a threat to prison society during his 40-year period before parole eligibility, [even taking into account the usual methods of suppressing violence available to prison personnel], beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

20. The evidence is insufficient to establish that the defendant would commit criminal acts of violence that would constitute a threat to free society after the expiration of his 40-year period before parole eligibility, beyond a reasonable doubt, so as to reserve death for the worst of the worst and avoid the arbitrary infliction of death as a penalty.

21. The evidence is insufficient to establish that the defendant was a major participant in the crime. (Special Issue No. 2)

22. The evidence is insufficient to establish that the defendant anticipated the killing of the victims in the sense that he desired their deaths to occur. (Special Issue No. 2)

23. The evidence is insufficient to establish that the defendant acted deliberately or with a reasonable expectation that the deaths of the victims would occur.

24. The evidence is insufficient to establish that a life verdict is not warranted by reason of the mitigating circumstances shown in the evidence. (Special Issue No. 3)

25. The evidence is insufficient to exclude all doubt of the death worthiness of the defendant and allows for the arbitrary infliction of death as a penalty.

26. The evidence is insufficient to exclude all doubt that the elements of the first special issue have been established, and allows for the arbitrary infliction of death as a penalty.

27. The evidence is insufficient to exclude all doubt that the elements of the second special issue have been established, and allows for the arbitrary infliction of death as a penalty.

28. The evidence mitigating against death was placed beyond the effective reach of the jury by the failure of the Court to 1) assign the burden of proof and persuasion to the State with respect to facts adverse to Defendant in their consideration of the sufficiency of the mitigating evidence to impose a sentence less than death, and 2) assign to the defendant an appropriately low threshold burden of production or proof of mitigating circumstances (some evidence, but not more than a preponderance) to then require the state to prove that death is the appropriate penalty beyond a reasonable doubt.

29. Defendant further urges this motion pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, and Article 1, Sections 10, 13, & 19 of the Texas Constitution.

WHEREFORE, PREMISES CONSIDERED, Defendant moves the Court grant this Motion in all things, that a sentence less than death be imposed, or that Defendant have a new trial.

Respectfully submitted,

   By:                                                                                      
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