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[Where the client’s crime occurred before the enactment of the LWOP statute, the defense can use the following motion to waive the ex post facto laws and have LWOP apply as a punishment option in his case.]
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DEFENDANT’S MOTION FOR LIFE WITHOUT PAROLE

AS A SENTENCING OPTION


COMES NOW, the Accused, [CLIENT NAME], by and through counsel and pursuant to the Fifth, Eighth and Fourteenth Amendments to the United States Constitution, and Article 1 sections 3, 3a, 11, 11a, 13, 16, and of the Texas Constitution, and moves this Court to allow life without the possibility of parole as a sentencing option in this case.  In support, [MR. CLIENT LAST NAME] would show the following:

I. 

FACTUAL BACKGROUND


[MR. CLIENT LAST NAME] has been indicted by the county grand jury for capital murder and the State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a greater degree of accuracy, fact finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

On September 1, 2005, Texas capital sentencing law changed such that life without parole (“LWOP”) is now a sentencing option in a capital case.  See Tex. Penal Code § 12.31; see also Tex. Code Crim. Proc. art. 37.071.  The capital crime with which [MR. CLIENT LAST NAME] is charged occurred on or about _____________________, before the law was changed.  Thus, to the extent there is some question whether [MR. CLIENT LAST NAME] could be sentenced to life without parole in this case, [MR. CLIENT LAST NAME] moves this Court for an Order permitting LWOP to be one of the penalties to which he is exposed. 

II. 

LEGAL BASIS OF MOTION

A.

LIFE WITHOUT PAROLE IS NOW A SENTENCING OPTION

IN CAPITAL MURDER CASES IN TEXAS

Life without the possibility of parole is now available as a sentence for a defendant found guilty of a capital felony. The Texas Penal Code, amended in 2005, now states that a defendant found guilty of a capital felony in a case where the State seeks the death penalty will be punished by life imprisonment without parole or death. Tex. Penal Code Ann. § 12.31(a) (Vernon 2005). The statute also states that a jury in such a case will be instructed that life without parole or death is mandatory on conviction. Tex. Penal Code Ann. § 12.31(b) (Vernon 2005). In a case where the state does not seek the death penalty, a sentence of life without parole is the mandatory sentence upon conviction for a capital felony. Id. 

Previously, a defendant who was convicted of capital murder in Texas could be sentenced to death or life with the possibility of parole. Tex. Penal Code Ann. § 12.31 (Vernon 2004) (prior to 2005 amendment). The amended statute eliminated life with parole and substituted LWOP as the sentencing alternative to death for those defendants convicted of capital murder.

B.

LWOP Should Be A Sentencing Option in this Case

1. 
The Language of Section 12.31 of the Penal Code Does Not Foreclose the Application of LWOP as a Sentencing Option in this Case.

The language of section 12.31 of the Penal Code does not preclude the application of LWOP to any case that occurred prior to the amendment of the statute.  Indeed, a plain reading would lead to the conclusion that LWOP is available.


According to the Texas Penal Code, “[t]he provisions of this code shall be construed according to the fair import of their terms, to promote justice and effect the objectives of the code.” Tex. Penal Code Ann. § 1.05 (Vernon 2005). 

The Texas Court of Criminal Appeals has found that the purpose of statutory interpretation is to “effectuate the ‘collective’ intent or purpose of the legislators,” and in order to do this the Court states, “we necessarily focus our attention on the literal text of the statute in question.” Boykin v. State, 818 S.W.2d 782, 785 (Tex.Crim.App. 1991). The Court relies on the established plain meaning rule, explaining that only “where application of a statute’s plain language would lead to absurd consequences,” should the language not be literally applied. Id.  

Both the Texas courts as well as the Penal Code provide that a statute should first and foremost be read plainly and the utmost effect be given to the language itself. Id.; Tex. Penal Code Ann. § 1.05 (Vernon 2005).  It is unmistakable that the section of the Code providing LWOP as an option does not state a date or mention anything about its application to certain offenses and not others. There is neither a date of effectiveness nor a specifically mentioned time that the LWOP option is to apply. Because there are many capital cases in the State of Texas that are at various points in the litigation process, the logical question is whether defendants currently in a position of being sentenced will get the benefit of LWOP as a sentencing option.

If the statute is to be strictly and narrowly construed, an approach clearly favored by the courts, then there is no reason why LWOP should not apply to all defendants. See State v. Mancuso, 919 S.W.2d 86, 88 (Tex. Crim. App. 1996); see also Boykin, 818 S.W.2d at 785.  Had the Legislature truly intended to set clear limitations on this statute’s application, then the statute itself would explicitly mention an effective date. 

A faithful reading of the law does not foreclose the LWOP option to any defendant. In fact, because the plain meaning of the language does not bar its application to this case.  Because LWOP is the most current available sentencing option, it would require unnecessary interpretation to find a reason why it should not apply. Smith v. State, 789 S.W.2d 590, 592 (Tex. Crim. App. 1990); United States v. Scrimgeour, 636 F.2d 1019, 1022-23 (5th Cir. 1981).  As noted above, unless a statute is so ambiguous that a strict interpretation would lead to an absurd result, the plain language controls. The current law states that LWOP is a sentencing option at this time and there is no ambiguity to warrant any further consideration.

2.
The Plain Language of Article 37.071 of the Texas Code of Criminal Procedure Does Not Foreclose the Application of LWOP as a Sentencing Option in this Case

Along with amending the sentencing options in the Penal Code, the Texas Legislature has also provided for the LWOP option in a section of the Code of Criminal Procedure which deals with capital sentencing. This statute outlines the options that a sentencing judge has when a defendant has been found guilty of a capital murder. Whether the state does or does not seek the death penalty, LWOP is either an option or the mandatory sentence respectively. The relevant section for this case now states that if a defendant is found guilty of capital murder in a case where the state seeks the death penalty, then a separate sentencing proceeding should be conducted to determine whether he is sentenced to life without parole or death. Tex. Code Crim. Proc. Ann. art. 37.071 (Vernon 2005). 

Much like the pertinent Penal Code provisions mentioned above, the sentencing guidelines in the Code of Criminal Procedure offer LWOP as an option without any explicit limitations. There is nothing in the plain language that would lead the Court to believe that only some defendants should receive the benefit of this sentencing option. All the statute states explicitly is that LWOP is an option for a defendant found guilty of a capital murder.

Only upon review of the entire Article 37.071 and all of its subsections does one find a date at all. Section 2(i) states: 

This article applies to the sentencing procedure in a capital case for an offense that is committed on or after September 1, 1991. For the purposes of this section, an offense is committed on or after September 1, 1991, if any element of that offense occurs on or after that date.

Id. Significantly, Section 2(i) was not amended or otherwise changed by this latest act of the Legislature. If the legislative intent was to change the date of effectiveness, then surely Section 2(i) would have also been amended.

The only question is whether there is anything in the language of either statute that limits the application of the changes to defendants whose crimes were committed before September 1, 2005. The only possible argument against applying LWOP as a sentencing option to capital crimes before September 1, 2005, is if the plain language of the amended statutes forecloses such an application by including such a bar. Neither the pertinent sections of the Code of Criminal Procedure nor the Texas Penal Code contain such prohibitive language. Because the statutory language is clear and unambiguous, there is no need for this Court to look beyond the plain language and meaning of the law or to engage in any further interpretation.

3.
Even if this Court Were to Find that This Crime Was Not Committed When LWOP was Available as a Punishment, Defendant Hereby Waives all Objections to Ex Post Facto Application of Section 12.31 of the Penal Code.


There is Precedent to Allow defendants to Waive Ex Post Facto Objections

If this Court finds that LWOP is not available to a defendant whose crime was committed before the passing of the September 1, 2005 amendment, there is no law preventing [MR. CLIENT LAST NAME] from waiving any ex post facto claims so that he may be eligible for life imprisonment without parole. 

The United States Constitution provides two protections from ex post facto laws.  Article I, Section 9, refers to the limits on Congress and states, “No Bill of Attainder or ex post facto Law shall be passed.”  Section 10, extends this prohibition to the states. 


The exact definition and scope of the ex post facto clause was elusive until the Supreme Court explained its interpretation in Calder v. Bull, 3 U.S. 386 (1798).  In his opinion, Justice Chase reaffirmed the idea that the prohibition on ex post facto laws applies only to criminal laws and provided four categories of laws that run afoul of the constitutional bar. They are as follows:

1st. Every law that makes an action done before the passing of the law, and which was innocent when done, criminal; and punishes such action. 2d. Every law that aggravates a crime, or makes it greater than it was, when committed. 3d. Every law that changes the punishment, and inflicts a greater punishment, than the law annexed to the crime, when committed. 4th. Every law that alters the legal rules of evidence, and receives less, or different, testimony, than the law required at the time of the commission of the offense, in order to convict the offender. 
Calder, 3 U.S. at 390.  To the extent that this Court would interpret the amendment to Section 12.31 of the Texas Penal Code as an ex post facto law, ostensibly because LWOP is a “greater punishment” than life with the possibility of parole, the next logical question is whether a defendant can waive an ex post facto claim in order to avoid the constitutional limitation.

This question has been answered in the affirmative in several jurisdictions in the United States.  For example, in Mississippi, the Supreme Court has accepted that – like other constitutional rights – ex post facto rights may be waived in a knowing and intelligent manner. See Twillie v. State, 892 So.2d 187, 190 (Miss. 2004), Willie v. State, 738 So.2d 217, 220 (Miss. 1999), West v. State, 725 So.2d 872, 879-80 (Miss. 1998), Stevenson v. State, 674 So.2d 501 (Miss. 1996).

The issue first arose in Mississippi where defendant attempted to plead guilty in exchange for a newly adopted LWOP sentence on retrial. Lanier v. State, 635 So.2d 813, 815 (Miss. 1994). At first the Mississippi court ruled that the plea bargain with the state was a contract void for public policy reasons. Id. at 816.  In a follow-up case, a defendant pleaded to life without parole and the Mississippi Supreme Court followed its Lanier decision, denying the validity of such a plea. Patterson v. State, 660 So.2d 966, 969 (Miss. 1995). However, the next set of cases brought a change in the Court’s approach and waiver of ex post facto rights became the central issue. Since Twillie, the Mississippi courts accept waivers of ex post facto claims not only in plea bargain situations but also for retrials and re-sentencing. Twillie v. State, 892 So.2d 187, 190 (Miss. 2004). The Court reasoned that even though an amended sentencing scheme has the potential to run afoul of ex post facto prohibitions, as long as a defendant waives any future claims in an appropriate manner there is no prohibition to applying these amendments retroactively. Id. 

Similarly, a New Jersey court ruled that as long as a defendant waived his ex post facto rights, it was appropriate to instruct a jury on the newly added LWOP option.  State v. Fortin, 178 N.J. 540, 609-10 (2004). The New Jersey court found that it was not novel to waive ex post facto rights under this circumstance, given that several jurisdictions “have allowed defendants to waive ex post facto challenges to the application of life imprisonment without the possibility of parole sentencing options that took effect after the commission of a capital murder.” Id.  at 611.

Indeed, several state and federal courts have accepted waivers of ex post facto rights.  The Kentucky Supreme Court authorized the retroactive application of an LWOP statute to a defendant whose crimes were committed before such an option existed as long as he consented. See Furnish v. Commonwealth, 95 S.W.3d 34, 50 (Ky. 2002). The Oklahoma Supreme Court was also compelled by a defendant’s desire to waive ex post facto claims when it authorized the retroactive application of an LWOP statute. Allen v. State, 821 P.2d 371, 376 (Ok. 1991). And finally, in two Oregon cases, the United States Court of Appeals for the Ninth Circuit also upheld ex post facto waivers in both capital and non-capital cases. See US v. Gilcrist, 106 F.3d 297, 301-02 (9th Cir. 1997);  see also Rose v. Palmateer, 395 F.3d 1108, 1113 (9th Cir. 2005).

Conclusion

Because the Texas Legislature has provided life imprisonment without the possibility of parole as a sentencing option and the plain language of the amended portions of the Texas Penal Code and the Code of Criminal Procedure do not foreclose its application to capital cases before September 1, 2005, LWOP should be permitted as a sentencing option in this case. It is an axiom of statutory construction and interpretation that a court is not required to read anything extra into a statute unless that statute is clearly ambiguous. There is no such ambiguity on the books in Texas. Both the Penal Code and the Code of Criminal Procedure now include LWOP without any mention of September 1, 2005, as the cutoff date for the commission of a crime. Thus there is nothing explicitly stated which would prohibit the application of the amended statute in this case.

Even if this Court were to find that the crime in issue here was not committed when LWOP was an option, [MR. CLIENT LAST NAME] will waive any ex post facto claims or objections.  The abundance of case law on this subject suggests that waiver of ex post facto claims is not only accepted, it is commonly used as a means to authorize the application of LWOP statutes retroactively. It is established that the main problem with retroactive criminal laws is that they run the risk of increasing a punishment, which is explicitly prohibited by the United States Constitution. But it is also recognized that there are many constitutional rights that can and are commonly waived. Many courts have ruled that there is no reason why an ex post facto objection cannot be waived like any number of other rights.  

In conclusion, this Court should find that life without possibility of parole is not a sentencing option for [MR. CLIENT LAST NAME] based on the fact that there is nothing in the pertinent language of the amended statute that forecloses such an application or, alternatively, because [MR. CLIENT LAST NAME] is willing to waive any ex post facto rights if LWOP is applied retroactively.
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