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____________________
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_________ JUDICIAL DISTRICT

MOTION TO ALLOW THE DEFENSE TO CLOSE 

ARGUMENTS ON  MITIGATION
TO THE HONORABLE JUDGE OF SAID COURT:


Comes now Defendant, __________________, by and through his attorneys of record and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, sections 3, 10, 13, 15 & 19 of the Texas Constitution, and further pursuant to Tex. Code Crim. Proc. art. 28.01 makes this his Motion to Close Arguments on Special Issue #2 (or #3) - Mitigation and as grounds therefore would show the Court the following:

1. Defendant has been indicted for capital murder.

2. The state is seeking the death penalty. The Eighth Amendment to the United States                  Constitution requires a greater degree of accuracy, fact finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993); and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. Although there is no mandate for the procedure under Tex. Code Crim Proc. Art. 37.071, the State is generally permitted to make the concluding argument to the jury.  The only justification for this is procedure is the fact that the State has the burden of proof on the “Future Dangerousness” issue and the “Anti-Parties” issue, if applicable.

4. Tex. Code Crim. Proc. art 36.07, “Order or Argument,” recognizing that the State does have the burden on guilt/innocence issues, provides that the State’s Counsel shall have the right to make the concluding address to the jury.   This is presumably referring to the guilt/innocence phase of the trial, but in any event, this article has no application to the trial of a capital case that is governed by the Art. 37.071.

5. Art. 36.01 that describes the “Order of Proceeding in Trial” does not specify the order of argument for the punishment phase of the trial.

6. Art. 37.071 governs the procedure in a capital case.  The only reference to order of the arguments is contained in Art. 37.071(2), which provides:



“The state and the defendant or the defendant’s counsel shall be 



permitted to present argument  for or against sentence of death.” 


This places the argument of defense counsel as the concluding argument.   

7. Allowing the State to conclude the argument in the penalty phase cannot be justified by the rationale that the “State has the burden” on the mitigation issue.  Although Art 37.071 (2)(c) does place a burden of “beyond a reasonable doubt” as to the future dangerousness and anti-parties issue, the state has no such burden with respect to the mitigation issue described in Art. 37.071(2) (e)(1).   In fact, the burden of proof is impermissibly shifted to Defendant by the blatantly unlawful language of Art. 37.071(2)(f)(2) that requires at least 10 jurors agree to a “yes” answer to the mitigation issue.  This not only shifts the burden back to Defendant, but it intentionally misleads the jurors as to the ultimate responsibility for the sentence of life or death.  Is it one (1) juror that can “hang up” with the resulting life sentence, which is the law under Art. 37.071(g) or are 10 jurors required for a life sentence, as they are led to believe?  This burden is cemented by the admonition to the defense, and court, that the jury cannot be advised of the result of their failure to agree on an issue.  In other words, they cannot be told that the vote of one juror can result in a life sentence.

8. The importance of being able to respond to the final arguments of the State, regarding whether or not there is sufficient mitigation in Defendant’s case, cannot be overstated.  Defendant’s counsel makes this request in order to provide Defendant with effective assistance of counsel as guaranteed to him by the Sixth and Fourteenth Amendments to the United States Constitution and Articles I, Section 3,10, 15 & 19 of the Texas Constitution.


WHEREFORE, PREMISES CONSIDERED, Defendant prays this Motion be SUSTAINED and that he have such other and further relief to which he may show himself to be entitled.


Respectfully submitted on this the ____ day of___________, 200[ ].

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        

                  




_______________________________________

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200[ ].
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