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         DEFENDANT’S AMENDED MOTION REGARDING VICTIM 

CHARACTER/IMPACT TESTIMONY AFTER MOSLEY V. STATE

COMES NOW, ______________________ by and through his attorneys of record, and files this his Amended Motion Regarding Victim Character/Impact Testimony After Mosley v. State, 983 S.W.2d 249 (Tex. Crim. App. 1998), and as grounds therefor would show the following:



1. The Court of Criminal Appeals has recently issued a significant opinion on the issue of  victim impact and character evidence.  In that opinion, written by Judge Keller, the Court informs us that:

Our jurisprudence in this area has been somewhat inconsistent and confusing at times.  We take this opportunity to announce a consistent, if not always clear-cut rule to be followed in future cases: Both victim impact and victim character evidence are admissible, in the context of the mitigation special issue, to show the uniqueness of the victim, the harm caused by the Defendant, and as rebuttal to the Defendant’s mitigating evidence.  Rule 403 limits the admissibility of such evidence when the evidence predominantly encourages comparisons based upon the greater or lesser worth or morality of the victim.  When the focus of the evidence shifts from humanizing the victim and illustrating the harm caused by the Defendant to measuring the worth of the victim compared to other members of society then the State exceeds the bounds of permissible testimony.  We recognize that this standard does not draw a bright and easy line for determining when evidence concerning the victim is admissible and when it is not.  Trial judges should exercise their sound discretion in permitting some evidence about the victim’s character and the impact on others’ lives while limiting the amount and scope of such testimony.  Considerations in determining whether testimony should be excluded under Rule 403 should include the nature of the testimony, the relationship between the witness and the victim, the amount of testimony to be introduced, and the availability of other testimony relating to victim impact and character.  And, mitigating evidence introduced by the Defendant may also be considered in evaluating whether the State may subsequently offer victim-related testimony” 

Mosley 983 S.W.2d 249 (Tex. Crim. App. 1998)

2. VICTIMS DEFINED BY INDICTMENT

 

There are several things this opinion does not do.  It does not broaden the right of the State to include victim impact or character evidence about people not named in the indictment.  Only those named in the indictment are properly considered as “victims.”  See Cantu v. State 939 S.W.2d 627 (Tex. Crim. App. 1997).

3. DISCOVERY AND HEARING NECESSARY

 

Counsel requests that the State be required to detail, in writing, exactly which witness will testify and the substance of the testimony regarding victim impact.  Counsel further requests that the Court conduct a pretrial hearing to evaluate each witness’s testimony and demeanor.  Only with this pretrial disclosure and hearing can the Court properly engage in the balancing test now required by the Court of Criminal Appeals, and only in that manner can Counsel render effective assistance in deciding whether to waive submission of the mitigation special issue to prevent the State’s introducing the victim testimony.

4. BRADY IMPLICATED

 

If the State attempts to offer victim impact or character evidence to create a sympathetic picture of the victims, the State is also obligated to disclose, and indeed to discover, any information that is to the contrary.  The “anti-victim impact” evidence sought includes conviction and arrest records, problems in school, work or family, and any other character related information which, in fairness, might rebut the good character or impact evidence as offered by the State.  This evidence must be disclosed under Brady v. Maryland, 373 U.S. 83 (1963).


WHEREFORE, PREMISES CONSIDERED, Defendant respectfully prays that this Motion be in all things sustained.




Respectfully submitted on this the _____ day of__________, 200__.

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
1

