 SEQ CHAPTER \h \r 1INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRICT





MOTION TO LIMIT STATE'S CROSS-EXAMINATION OF 

DEFENDANT TO THE SCOPE OF THE DIRECT 
EXAMINATION BY THE DEFENSE DURING PUNISHMENT PHASE

COMES NOW, _____________, the Defendant, by counsel, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13, 19 and 29 and moves this Court to limit the State's cross-examination of Defendant to the scope of the direct examination by defense counsel during the punishment phase.   In support thereof, the Defendant would show:

1. Defendant may wish to testify about numerous mitigating circumstances that, he believes, will militate in favor of a life sentence.  

2. There are increasing numbers of cases in other jurisdictions, which hold that, if a capital defendant testifies during the punishment phase, a prosecutor cannot cross-examine the defendant about anything except what the defendant testified about on direct examination.  See, e.g., Lesko v. Lehman, 925 F.2d 1527 (3d Cir. Pa. 1991); State v. Cazes, 875 S.W.2d 253 (Tenn. 1994).  Texas should join these courts.

3. The courts in these cases have reasoned that a capital defendant's limited testimony during the punishment phase about mitigating circumstances is not a full waiver of his Fifth Amendment right against self-incrimination.  

4. Moreover, the Eighth and Fourteenth Amendments require that a capital defendant be permitted to introduce to the sentencing jury any and all constitutionally relevant mitigating circumstances.  Permitting the State to cross-examine a capital defendant about things such as the circumstances of the offense, his remorse or lack thereof, unadjudicated extraneous offenses, and the like will unduly chill the defense's ability to present constitutionally relevant mitigating evidence that is only available through the testimony of the capital defendant himself.


WHEREFORE, PREMISES CONSIDERED, Movant prays that upon hearing, this Court sustain this Motion and limit the State's cross-examination to the scope of the direct examination of Defendant during the punishment phase.  If this Motion is denied, Defendant requests the right to perfect an adequate bill of exception.





Respectfully submitted on this the__ day of _______, 200__.

            By:_____________________________________________
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State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







__________________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

