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MOTION TO INTRODUCE THE TESTIMONY OF DEFENDANT'S 
FAMILY AND FRIENDS REGARDING THEIR FEELINGS ON THE PROSPECT 

OF A DEATH SENTENCE AND THE IMPACT AN EXECUTION WOULD

HAVE ON THEM
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, _____________, Defendant herein and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 & 19 of the Texas Constitution and offers the following in support of this Motion:

THE EIGHTH AMENDMENT REQUIRES THAT A CAPITAL DEFENDANT SHOULD HAVE THE RIGHT TO PRESENT, AS MITIGATION EVIDENCE DURING HIS SENTENCING HEARING, TESTIMONY FROM HIS FAMILY AND FRIENDS REGARDING NOT ONLY THEIR FEELINGS ABOUT WHETHER THEIR LOVED ONE SHOULD BE EXECUTED, BUT ALSO THE IMPACT THAT AN EXECUTION WOULD HAVE ON THEM.

A.
Introduction.


Defendant moves this Court to permit him to question his family members and friends regarding two topics:  (i) whether Defendant's family and friends want Defendant to live or die; and (ii) what the impact would be on such persons if Defendant were in fact sentenced to death and ultimately executed.

B.
Controlling authority from the lower courts.


Pursuant to the ethical duties imposed on members of the Bar, undersigned counsel calls the following judicial decisions to this Court's attention.


In Fuller v. State, 827 S.W.2d 919 (Tex. Crim. App. 1992), the Court of Criminal Appeals rejected a capital defendant's argument that Supreme Court decisions such as Lockett v. Ohio, 438 U.S. 586 (1978) and Eddings v. Oklahoma, 455 U.S. 104 (1982) (overruled in part on other grounds), require that a sentencing jury be permitted to consider mercy pleas from a capital defendant's family members during the sentencing phase.  The court held that since testimony from a capital defendant's family regarding their feelings about the possible execution of their loved one does not relate to "evidence concerning his background, character, or the circumstances surrounding the offense," it is not admissible under Lockett and its progeny.  Presumably, in view of Fuller, the Court of Criminal Appeals' holding also applies to testimony from the family of the victim as to the impact that an execution would have on them.


Similarly, the Fifth Circuit has held that "[t]hough [mercy pleas from a capital defendant's family] may well impact a jury's decision, they are not mitigating evidence" required to be admitted under the Eighth Amendment.  See Kelly v. Lynaugh, 862 F.2d 1126, 1133 n. 12 (5th Cir. 1988).  But, see, People v. Mickle, 814 P.2d 290, 321 (1991) ("[A] capital defendant is entitled to introduce at the penalty phase the opinions of family and friends about the appropriateness of a death sentence."); Romine v. State, 305 S.E.2d 93, 251 Ga. 208, 216-17 (1983) (same).


Defendant contends that, while these decisions may control this Court's disposition of this Motion, they were wrongly decided.  This Motion is being filed in order to challenge Fuller and Kelly in the U.S. Supreme Court.  Defendant will also request the Court of Criminal Appeals to overrule Fuller.

C.
Payne v. Tennessee.


In Payne v. Tennessee, 111 S. Ct. 2597 (1991), the U.S. Supreme Court removed the prior per se bar on the introduction of "victim impact statements" by the prosecution as part of aggravating evidence during a capital sentencing hearing.  Id. at 2616.  Chief Justice Rehnquist's opinion for the Court in Payne noted that in the context of mitigating evidence, the Court's decisions have allowed the sentencer to consider "'any relevant mitigating evidence' that the defendant proffers in support of a sentence less than death," Payne, 111 S. Ct. at 2606 (citing Eddings v. Oklahoma, 455 U.S. 104, 114 (1982)), and that a capital defendant should be "treated as a `uniquely individual human being'" during capital sentencing, Id. at 2606-07 (quoting Woodson v. North Carolina, 428 U.S. 280, 304 (1976).  The Chief Justice then concluded, comparing aggravation and mitigation evidence, that what is good for the goose is good for the gander: that a sentencing jury should be permitted to know about the individual characteristics of the murder victim – as well as of the convicted capital defendant – which necessarily includes evidence about the victim's family and their reaction to the murder.  See, Payne, 111 S. Ct. at 2607-09.  He held that it was not a bar to introducing such aggravating evidence that it "was [not] related to the circumstances of Payne's brutal crimes."  Id. at 2609.  As the Chief Justice noted:

Human nature being what it is, capable lawyers trying cases to juries try to convey to the jurors that the people involved in the underlying events [i.e., including the victim's survivors] are . . . living human beings who have something to be gained or lost from the jury's verdict.  Under the aegis of the Eighth Amendment, we have given the broadest latitude to the defendant to introduce relevant mitigating evidence reflecting his own individual personality.  ...[W]e now reject the view . . . that a State may not permit the prosecutor to similarly argue to the jury the human cost of the crime of which the defendant stands convicted.  ..."[J]ustice, though due to the accused, is due to the accuser also.  ...We are to keep the balance true."  (citing Snyder v. Massachusetts, 291 U.S. 97 (1934).

Id. (emphasis added).


Justice O'Connor's concurrence in Payne also sheds some light on the Court's reasoning.  She noted at the outset of her opinion that "[a] State may decide that the jury, before determining whether a convicted murder should receive the death penalty, should know the full extent of the harm caused by the crime, including its impact on the victim's family. . . ."  Id. at 2611.  She later noted, like the Chief Justice, that a victim should be portrayed to the jury as a "unique human being" -- which includes knowledge of the victim's family's reaction to the murder.  See, Id. at 2612.


Justice Scalia's concurring opinion echoed Chief Justice Rehnquist's reciprocity arguments:  "The Court correctly observes the injustice of requiring the exclusion of relevant aggravating evidence during the capital sentencing, while requiring the admission of all relevant mitigating evidence.  “. . [T]he Eighth Amendment permits parity between mitigating and aggravating factors."  Id. at 2613.


Justice Souter's concurring opinion noted, like the Court's opinion did, Id. at 2605, that "traditionally" criminal conduct has been punished in view of the degree of harm, if any, caused.  Hence, he argued, a victim impact statement was relevant because it allowed the jury to better know this "traditional" factor in assessing punishment.  Id. at 2614.  Such aggravating evidence was considered "morally relevant" and allowed for a "reasoned moral response" from the jury.  It also permitted the jury to better know the victim as a "uniquely individual human being," whose unique personality was in part a product of his family.  Id. at 2614-15.  As Justice Souter stated:

Just as defendants know that they are not faceless human ciphers, they know that their victims are not faceless fungibles, and just as defendants appreciate the web of relationship and dependencies in which they live, they know that their victims are not human islands, but individuals with parents or children, spouses or friends, or dependents.  Thus, when a defendant chooses to kill . . . this choice necessarily relates to a whole human being and threatens the association of others, who may be distinctly hurt.

Id. at 2616 (emphasis added).


The collective reasoning of the Court and the concurring opinions in Payne applies equally to testimony from a capital defendant's family and friends about their feelings regarding the possible execution of their loved one and the impact that an execution would have on them.


Such testimony is relevant to mitigation in at least three ways: first, it goes directly to the question of mercy, a quintessential element of mitigation.  See, e.g., Gregg v. Georgia, 428 U.S. 153, 199 (1976) (plurality) ("Nothing in any of our cases suggests that the decision to afford an individual defendant mercy violates the Constitution."); People v. Sanchez, 115 Ill. 2d 238, 269 (1986) ("mercy" recognized as important part of mitigation); State v. Petary, 781 S.W.2d 534, 541 (Mo. 1989) (same).


Any objective standard of human decency permits close relatives and friends to ask the jury not to impose death on their loved one.  Preventing a capital defendant's relatives and friends from expressing such opinions, and instructing a sentencing jury to disregard them, is as cruel and unusual as can be imagined.  Allowing the jury to consider such testimony surely aids in eliciting a "reasoned moral response," California v. Brown, 479 U.S. 538, 545 (1987) (O'Connor, J., concurring).  Mercy is an integral part of the traditional Western notion of dispensing justice.  See, e.g., John Milton, Paradise Lost, Book X, line 77 ("so temper justice with mercy"); William Shakespeare, The Merchant of Venice, Act 4, Scene 1, lines 184 et seq.; Holy Bible, New Testament, Matthew 5:5; Old Testament, Mica 6:8.  If the exclusion from the jury's consideration of such a basic human response as a mother's concern for her child's life -- which hardly disappears when he is convicted of capital murder -- does not violate the Eighth Amendment, nothing does.


In Saffle v. Parks, 110 S. Ct. 1257, 1266 (1990) (Brennan, J., dissenting), Justice Brennan quoted the Tenth Circuit's en banc opinion below, which recognized that, "mercy, humane treatment, compassion, and consideration of the unique humanity of the defendant . . . have all been affirmed as relevant considerations in the penalty phase of a capital case."  Id. at 1266 (quoting Parks v. Brown, 860 F.2d 1545, 1556 (10th Cir. 1988) (en banc).  Such factors, of course, were of the very type relied upon by the Payne Court in holding that the prosecution's use of victim impact statements was proper during a capital sentencing hearing, see discussion supra, albeit with reference to the victims' family.


Not to apply the same considerations to the testimony of a capital defendant's relatives regarding their feelings about the possible execution of their loved one would be as "unfair" and "imbalanced" an approach during sentencing as the Court's prior approach in Booth v. Maryland, which Chief Justice Rehnquist so condemned in Payne.  See, 111 S. Ct. at 2609.  Once again, what is good for the goose is good for the gander.  If Payne permits testimony from the victim's relatives regarding their feelings about the crime as part of the prosecution's presentation of aggravating circumstances, the Court should likewise permit testimony of the capital defendant's relatives regarding their feelings about the proposed punishment as part of the defense's presentation of mitigating circumstances.


A second way that such testimony is relevant as mitigating evidence is that it evinces that a particular defendant may still possess enough redeeming qualities as a human being to warrant his life being spared.  The clear message sent to jury by such testimony is that the defendant's life until the murder had enough positive elements to lead his family members to express their love by pleading that a life sentence be imposed.  People v. Mickle, 814 P.2d 290, 321 (Cal. 1991)  (Such testimony "exemplifie[s] the feelings held toward the defendant by a person with whom he [has] had a significant relationship" and "bears on his overall character and humanity" (citation omitted)); cf. Martin v. Dugger, 686 F. Supp. 1523, 1538-41 (S.D. Fla. 1988) (quoting extensive testimony from capital defendant's relative in which numerous pleas for mercy interspersed with discussions of defendant's character and background).


Third, as was extensively discussed in Payne with respect to the testimony of the victim's survivors used as aggravation evidence, but equally applicable to testimony of the defendant's relatives used as mitigation evidence, testimony from the defendant's family aids the sentencing jury in seeing the defendant as a "uniquely individual human being."  He is part of a family who still loves him, notwithstanding his crime, and that family, just like the victim's family, has a vested interest in the jury's verdict.  To refuse to consider the defendant's family's feelings, which in many cases would be juxtaposed to the victim's family's feelings, simply because the former is related to a convicted capital murderer would violate a basic principle of our criminal jurisprudence: the criminal law does not visit the sins of one family member upon the remainder of his family.1

Just as Chief Justice Rehnquist argued the need to convey to a jury that "the people involved in the underlying events [i.e., the victim's survivors] are . . . living human beings, with something to be gained or lost from the jury's verdict," Id. at 2609, a capital sentencing jury should likewise know that a capital defendant also has a family of "living human beings," who care deeply about what verdict the jury reaches.  Just as Justice Souter noted of a murder victim, a capital defendant such as __________ is not a "human island."  He has "a web of relationships and dependencies."  He is "an individual[] with parents or children, [a] spouse[] or friends, or dependents."  The jury's choice that the State of Texas should kill Mr. ____________ "necessarily relates to [the] whole human being and threatens [the] association of others, who may be distinctly hurt."  Payne, 111 S. Ct. at 2615.  And just as Justice O'Connor noted that a jury cannot fully know a murder victim as a "unique human being" without knowing of the impact of the crime on the victim's family, see Id. at 2611, neither can a jury know of the capital defendant as a "uniquely individual human being[]," see, Woodson v. North Carolina, 428 U.S. 280, 304, without hearing the defendant's family's feelings about the possible execution of their loved one.


In non-capital cases, countless courts in various ways have taken into consideration a criminal defendant's family in imposing a particular sentence.  See, e.g., State v. Laird, 547 So. 2d 1, 3 (La.App. 3 Cir. 1989); United States v. Denardi, 892 F.2d 269, 271 (3d Cir. Pa. 1989); United States v. Risco, 1989 U.S. Dist. LEXIS 16493 at *2 (E.D. Pa. Mar. 16, 1989); United States v. Moran, 601 F. Supp. 205 (D. Me. 1985); United States v. Ramos, 605 F. Supp. 277, 279 (S.D.N.Y. 1985); Irizzary v. United States, 58 F.R.D. 65 (D. Mass. 1973); United States v. Orlando, 206 F. Supp. 419, 420-21 (E.D.N.Y. 1962).  As the First Circuit noted in United States v. Villarin Gerena, 553 F.2d 723, 727 (1st Cir. 1977), "[t]hat any sentence may be a hardship to [a criminal defendant's] family is undeniable, the consequences of any crime are rarely visited only upon the actor and the immediate victim."  Since "traditionally," cf. Payne, 111 S. Ct. at 2614 (Souter, J. concurring), a criminal defendant's family has not been irrelevant to non-capital sentencing, a fortiori it should not be excluded from capital sentencing.


In sum, almost every argument made by the majority and concurring members in Payne regarding the propriety of victim impact statements applies with equal force to a capital defendant's right to offer testimony by his family regarding their feelings about the prospect of losing their loved one.  Thus, especially in view of the reasoning in Payne, the Court of Criminal Appeals decision in Fuller v. State, supra, was wrongly decided.

D.
Defendant's Right to put on a Bill of Exception.


Assuming that this Court denies Defendant the right to introduce such testimony to the jury, Defendant requests the right to make a bill of exception in narrative form for purposes of appeal.  As will be explained in such a bill, counsel for Defendant would ask numerous friends and family members of Defendant whether they wished for Defendant's life to be spared.  Defendant would also ask such persons about what impact that a death sentence and execution would have on them.

WHEREFORE, PREMISES CONSIDERED, Movant prays that upon hearing hereof the Court find that testimony from the family of Defendant, all as set out herein, is admissible and that Defendant have such other and further relief to which he may show himself to be just entitled.






Respectfully submitted on this the ___ day of______, 2001.

  By:____________________________________________







COUNSEL FOR THE ACCUSED







State Bar No. __________________







Address:______________________







______________________________







Telephone:  (   )     -        

____________________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument 

has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day 

of ______________________, 2000.

______________________________________________________________________________

1     	This was even recognized by the Framers of the Constitution.  See, U.S. Const. Art. III, Sec. 3, Clause 2 (punishment for treason may not work "Corruption of Blood").  See also, King v. Smith, 88 S. Ct. 2128, 2143 n.5 (1968) (Douglas, J., concurring).
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