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MOTION TO EXCLUDE VICTIM IMPACT/CHARACTER EVIDENCE IN ABSENCE OF SPECIFIC LEGISLATIVE AUTHORITY AND TO EXCLUDE SUCH EVIDENCE AS IRRELEVANT TO TEXAS PUNISHMENT SPECIAL ISSUES

REQUESTS TO VOIR DIRE/REQUESTED INSTRUCTIONS/ MOTIONS IN LIMINE, RELATED TO CLAIMS IN THIS MOTION

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, ____________________defendant, by counsel, and pursuant to the 6th, 8th and 14th Amendments to the U.S. Constitution and Art. I, Sections 10, 13, and 19 of the Texas Constitution and files his Motion to Exclude Victim Impact/Character Evidence in Absence of Specific Legislative Authority and Procedures, and to Exclude Such Evidence as Irrelevant to Texas Punishment Special Issues and Violative of the Eighth Amendment.  Defendant would show the Court as follows: 


In the absence of specific legislative authorization, admission of Victim Impact/Character evidence, at a capital trial, on the general “relevant to punishment” language, at the Trial Court’s discretion, violates constitutional principles of Due Process and Equal Protection, as well as the prohibition against Cruel and Unusual Punishment;


The admission of the Victim Impact/Character evidence in Defendant’s case violates the Eighth Amendment and Fourteenth Amendment Due Process because

The evidence is not relevant to any punishment special issue;


The evidence encourages jurors to answer the special issues on improper considerations; and


There are insufficient procedural safeguards to prevent, identify and correct improper use.

STATE LEGISLATURES MUST PROVIDE GUIDANCE

The Supreme Court of Wyoming in an opinion issued April 14, 2003, held that neither that state’s death penalty statute nor its general victim impact statute authorized the introduction of victim impact evidence during capital sentencing, so that the trial court had erred in admitting it.  Olsen v. State, 67 P.3d 536 (Wyo. 2003). The citizens of Texas are entitled to no less protection.  The Court in Olsen wrote,

If the long march of death penalty jurisprudence means anything, it is that it is the legislature’s obligation to carefully structure a statutory procedure which achieves the twin goals of individualized sentencing and channeled discretion in the sentencing authority and which avoids arbitrary and capricious action by that sentencing authority.  Obviously, at the heart of that statutory procedure lies those matters which are deemed relevant to a determination of the sentence.  Those matters can only be identified and authorized by the legislative representatives of the people, not by the courts.”  Id. 67 P.3d at 595 (emphasis added).

The Wyoming Court noted that the dissenting Supreme Court Justices in Booth v. Maryland, 482 U.S. 496, 107 S. Ct. 2529, 96 L. Ed. 2d 440 (1987) (in which the Court held that the Maryland statute authorizing victim impact testimony at capital sentencing was unconstitutional), who four years later would be among the majority in Payne, wrote,

that the legislature’s judgment to allow a capital sentencing jury to consider victim impact evidence is entitled to particular deference; determinations of appropriate sentencing considerations are peculiarly questions of legislative policy, … and the Court should recognize that in a democratic society legislatures, not courts, are constituted to respond to the will and consequently the moral values of the people.

Olsen v. State, supra, 67 P.3d at 595 (citing Booth v. Maryland, supra, 482 U.S. at 515, 107 S. Ct. at 2539) (White, J., dissenting, joined by Rehnquist, C.J., O’Connor and Scalia, J.J.) (citations and internal quotation marks omitted).

The Supreme Court in Payne, supra, overruled Booth in part, and held that the Eighth Amendment does not erect a per se bar on victim impact/character evidence at capital sentencing if a state chooses to authorize its introduction.  In the wake of Payne’s holding, the Texas legislature did not act to amend the death penalty statute to authorize the introduction of such evidence, although the legislatures of several other states did do so. 


In those States that did enact legislation, the statutes provide procedural rules, definitions and guidelines for the defense, the prosecution and the trial courts to consult before and during trial.

TEXAS STATUTES PROVIDE NO GUIDANCE


In Texas, by contrast, the participants in a capital trial engage in the kind of protracted arguments that will take place in Defendant’s case if victim impact is admitted: wrangling over such matters as:  whether the defense is entitled to discovery; whether the court will hear the proposed witnesses in person before they may testify, in order to rule on the permissible scope and content of their testimony and assess their ability to maintain an appropriate demeanor; whether the testimony shall be in written form and be read to the jury by a neutral party; how many witnesses may testify and how close their relationship to the deceased must be; whether the court must give cautionary instructions to the jury and what the instructions must say.  In Defendant’s trial, as in all other Texas capital trials, the answers to those questions depends upon the skill of the defense counsel in raising the issues, the particular prosecutors’ disposition, the particular judge’s inclinations on the issues and the evolving and shifting opinions of the (also-changing) members of the Court of Criminal Appeals. 


In stark contrast, where statutes have been enacted to authorize victim impact/character evidence, they are accompanied by particular basic guidelines and procedures; all parties, and the trial courts, can consult the statutes and tailor their requests and decisions accordingly.

EXISTING VICTIM STATUES INAPPLICABLE


It is readily apparent that in Texas (as in Wyoming) the legislature has not, in either the death penalty statute's “empty vessel” terms authorizing the admission of evidence “as to any matter the court deems relevant to sentence” or in the general victim impact/victim’s rights statutes, made the determination that victim impact/character evidence is particularly a matter relevant to capital sentencing.


Chapter 6 of the Code of Criminal Procedure, entitled “Rights of Crime Victims” is lengthy and detailed.  Article 56.03, within that Chapter, titled “Victim Impact Statement” clearly has no application to the capital sentencing process, and is designed, in part, to provide information to the court, after assessment of punishment, for its use in deciding whether to probate the sentence.  In no way does that chapter or that article pertain to, much less authorize the use of victim impact/character testimony as punishment evidence in a capital trial.  It is recognized that where a general statute and a specific statute speak to the same matter, the terms of the specific statute prevail.  See also, Simpson v. United States, 435 U.S. 6, 15, 98 S. Ct. 909, 914, 55 L. Ed. 2d 70 (1978)


Further, the Texas legislature has enacted a statute that speaks specifically to the matter of victim impact "testimony", a kind of “victim allocution” statute, and has expressly authorized the victim or the close relative of a deceased victim to address the defendant, not the jury, and to do so only after sentence has been pronounced and the jury has been dismissed.  Moreover, the statute specifically directs that the victim’s or relative’s statements not be recorded.  Tex. Code Crim. Proc. art. 42.03, Sec. 1(b).  The full text of the statute is as follows:

(b) The court shall permit a victim, close relative of a deceased victim, or guardian of a victim, as defined by Article 56.01 of this code, to appear in person to present to the court and to the defendant a statement of the person’s views about the offense, the defendant, and the effect of the offense on the victim.  The victim, relative, or guardian may not direct questions to the defendant while making the statement.  The court reporter may not transcribe the statement.  The statement must be made:

(1)
after punishment has been assessed and the court has determined whether or not to grant community supervision in the case;

(2)
after the court has announced the terms and conditions of the sentence; and

(3)
after sentence is pronounced.

(emphasis added).

The legislature knows how to address the matter of victim impact statements, defining the category of persons who may speak, controlling the timing of the statement and the persons to whom it may be addressed (not the jury) to insure that it does not affect the punishment decision.  While it is true that this statute, like the general victims' rights statutes, does not speak to the capital sentencing procedure specifically, it does express a clear legislative determination that if a victim or relative of a deceased victim is permitted to speak in person about his views about the offense and about the defendant and give an account of the effect of the offense upon himself, he may do so only at a time and in a manner that will prevent his statement from entering into the determination of punishment.

In Brown v. State, 875 S.W.2d 38, 40 (Tex.App.—Austin 1994, no pet.) the Court of Appeals held that the terms of Art. 42.03, Sec. 1(b) did not necessarily prevent the State from offering evidence of a victim’s emotional or physical injury at the punishment stage of a criminal trial as a “circumstance of the offense,” so long as the fact finder may rationally attribute moral culpability for that injury to the accused.

These statutes, insofar as they speak to the legislature’s assessment of victim impact testimony, reflect a judgment that such factors have a place only outside the arena of the criminal trial and are allowed into the category of legitimate evidence only if the jury may “rationally attribute” the injurious effects to the accused as a circumstance of the offense. The Texas legislature, then, has certainly not “chosen” to authorize the admission of victim impact/character evidence at capital sentencing, or at any criminal punishment trial unless the specific impact is so closely tied to the defendant’s personal culpability that it is a “circumstance of the offense.”

CAPITAL PROCEDURE UNIQUE  tc "CAPITAL PROCEDURE UNIQUE  " \l 4
The legislature has set out the capital sentencing scheme separately in Tex. Code Crim. Proc. art. 37.071, undoubtedly in recognition of the fact, in providing for the possibility of the death penalty, that it is unique in its irrevocability, unique in its rejection of rehabilitation as a basic goal of criminal justice and unique in its absolute renunciation of all that is embodied in our concept of humanity.  Furman v. Georgia, 408 U.S. 238, 306 (Stewart, J., concurring). The Texas legislature enacted the broad provision that, that ”evidence may be presented by the state and the defendant or the defendant’s counsel as to any matter that the court deems relevant to sentence, including evidence of the defendant’s background or character or the circumstances of the offense that mitigates against the imposition of the death penalty.”  Tex. Code Crim. Proc. art. 37.071, Sec. 2 (a)(1).

The statute specifically authorizes the admission of a particular kind of evidence:  the defense mitigating evidence, and it specifically prohibits the use of any evidence secured in violation of the United States or Texas Constitution, or the State’s offering any evidence to establish that the race or ethnicity of the defendant makes it likely that he will engage in future criminal conduct.  Id.; and subsection 2(a)(2).

The Court in Mosley v. State, supra, relied upon the statute’s general authorization of the “presentation” of evidence “as to any matter that the court deems relevant to trial” as a basis for choosing to admit victim impact/character evidence because of its deemed relevancy as rebuttal to the defendant’s mitigation evidence.  Defendant submits that the statute’s broad language provides no adequate basis for admitting victim impact/character evidence at capital sentencing.  First, the quoted language has been in the Texas statute since its passage shortly after Furman v. Georgia, in 1972, long before victim impact evidence made its first appearance in Supreme Court jurisprudence, in Booth v. Maryland, the 1987 case in which the Supreme Court struck down the Maryland statute that had specifically authorized victim impact/character evidence at capital sentencing.  See, Justice Stevens’s comments in Payne v. Tennessee, 501 U.S. at 858 (Stevens, J., dissenting). So, when Booth struck down victim impact evidence, Texas did not have to revise its statute because the legislature had never authorized it.  Thus, from a historical perspective it would not be warranted to presume that the Texas legislature had intended this language to encompass victim impact evidence.

Defendant recognizes that the legislature has not “chosen” to act in the wake of Payne, to codify any particular rules regarding victim evidence at capital trials, either forbidding it altogether or authorizing it according to specific limits of relevancy (as it has for non-capital cases, in Tex. Code Crim. Proc. art. 42.03) or providing for particular discovery rules or limiting instructions.  It may be that the legislature is comfortable leaving those matters to the Court of Criminal Appeals, and that it is intentionally declining to act.  In accord with the presumption that the legislature acts with full knowledge of existing law, including decisions of the courts, it is possible to conclude that the legislators, having remained silent on this highly political, highly emotional issue since Payne removed the constitutional barrier to such evidence in 1991, are expressing a deliberate disinclination to place any limits whatever on the prosecution in this, the acknowledged death penalty capital of the civilized world, especially when their constituency, to whose will and moral values they were elected to respond, is undoubtedly composed of more victims than defendants.

Nevertheless, those legislators are the body that a democratic society constitutes to express the collective moral values of its people, rather than for this Court to be left the task of evaluating and assessing the extremely varied instances of trial judge’s discretion that arise in this large and busy death jurisdiction of Texas.  The members of the Court of Criminal Appeals have not agreed and still do not agree, as to the permissible scope and nature of victim related evidence, so that in the clamor of a capital trial, where the statute itself leaves relevance to the trial court’s discretion, and trial judges differ from court to court and from one capital case to another as to what they deem relevant, and whether they choose to grant discovery, screen the victim testimony, limit prosecutorial argument and/or limit the jury’s use of the evidence, there is almost no possibility of achieving the kind of consistent relevancy determinations that assure a channeled and non-arbitrary determination of the death penalty.

Additionally, the Texas Court of Criminal Appeals has held that “if it is not in the death penalty statute” then it is not applicable to the death penalty process.  “The Legislature, through its broad power to classify crimes and those who stand accused of crimes, chose not to permit the defense of “sudden passion in the context of capital murder”.  Wesbrook v. State, 29 S.W.3d 103, 113 (Tex. Crim. App. 2000); See also Guidry v. State, 9 S.W.3d 133, 153 (Tex. Crim. App. 1999) (holding that Tex. Code Crim. Proc. art. 37.071 governs the death penalty process).  If it is not in Art. 37.071 or in Tex. Penal Code 19.03, then it is not admissible in the prosecution of one for a capital crime unless the same violates the U. S. or State constitutions.  

OTHER AUTHORITY

In Commonwealth v. Fisher, 681 A.2d 130, 145-147 (Pa. 1996), in language cited by the Wyoming Supreme Court in Olsen, supra, the Pennsylvania Supreme Court, guided by the fundamental principle of statutory construction that penal provisions are to be strictly construed, held that “the imposition of capital punishment may not rest on a mere supposition that the Legislature intended victim impact evidence to be considered by a jury, but only upon the clear and unambiguous language of the death penalty statute.” Olsen, 67 P.3d at 598

The Pennsylvania legislature was one of those that reacted to the Payne decision by amending its statute specifically to authorize admission of victim impact evidence, in addition to its “any other matter the court deems relevant to sentence” language.  This Court should take the same position and find that until it is statutorily declared “relevant” it will not be admitted in Defendant’s case or in any capital case; the Court should leave it to the Texas legislature to craft a clear body of law prescribing the rules for admitting and controlling victim impact/character evidence at capital sentencing.  Of course, the legislature may choose not to authorize such evidence, or it may choose to stay with its present choice, which limits victim testimony to the post-sentencing address to the defendant, admitting it as testimony only if it is an impact or effect that can be rationally attributed to the defendant’s conduct.

As of now, the State has not “chosen” through its legislative branch, to admit the victim evidence that is typically offered in a capital case.  For that reason alone, the trial court would err in admitting it.

Defendant urges the Court not to depend upon the harmless error theory as a reason to admit the evidence over his objection.  Any application of that standard is highly inappropriate in these circumstances.  Defendant argues that the statute, if it existed, and if it provided authority for the State to introduce victim impact/character evidence would have an entire array of controls that the legislature deemed appropriate.  Defendant would have the benefit of those controls and guidelines in every aspect of his case, from voir dire through closing argument.  He would certainly be in a better position to evaluate the value of any plea bargain offers.  In the best of possibilities, from Defendant’s standpoint, the legislature, given the opportunity, might refuse admission of victim evidence altogether, or restrict it in ways that the Court of Criminal Appeals has not done through its opinions.

Request to exclude Victim Impact/Character Evidence Because Not Statutorily Authorized 

1.)
Defendant moves the Court to exclude Victim Impact/Character evidence in this death penalty proceeding because in Texas (as in Wyoming) the legislature has not, in either the death penalty statute's “empty vessel” terms authorizing the admission of evidence “as to any matter the court deems relevant to sentence” or in the general victim impact/victim’s rights statutes, made the determination that victim impact/character evidence is particularly a matter relevant to capital sentencing, so that its admission on the general “relevant to punishment” language, at the trial court’s discretion, violates constitutional principles of due process and equal protection, as well as the prohibition against cruel and unusual punishment. U.S. CONST. Amends. 14 and 8; TEX.CONST. Art. I, Secs. 19 and 13.  


After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and such evidence shall not be admitted


_____________
DENIED

2.)
THE ADMISSION OF VICTIM IMPACT/ CHARACTER EVIDENCE IN DEFENDANT’S CASE VIOLATES THE EIGHTH AMENDMENT AND FOURTEENTH AMENDMENT DUE PROCESS BECAUSE:


THE EVIDENCE IS NOT LOGICALLY RELEVANT TO EITHER PUNISHMENT SPECIAL ISSUE;


THE EVIDENCE ENCOURAGES JURORS TO ANSWER THE MITIGATION SPECIAL ISSUE FOR IMPROPER PURPOSES;


THERE ARE INSUFFICIENT PROCEDURAL SAFEGUARDS TO PREVENT, IDENTIFY AND CORRECT THE IMPROPER USE OF THE VICTIM IMPACT/CHARACTER EVIDENCE
Although the Supreme Court in Payne v. Tennessee, supra, held that if a State chooses to admit victim evidence at the punishment stage of a capital trial, the Eighth Amendment erects no per se bar, the facts of Payne itself establish a constitutional bar, setting limits in addition to the Due Process“not-to-be-offered-to-encourage-decision-based-on-comparative-worth-of-victim” limitation that the Court articulated in the opinion.


The evidence in Defendant’s case far exceeds the scope of Payne’s authorization, and the Court in Mosley exceeded those limits itself.  Appellant asks this Court to distinguish Mosley to the extent that it passed the limits set by Payne and to recognize that admission of the victim evidence in Defendant’s case does violate not just the Eighth Amendment but also Due Process and Equal Protection principles.  tc "The evidence in Defendant’s case far exceeds the scope of Payne’s authorization, and the Court in Mosley exceeded those limits itself.  Appellant asks this Court to distinguish Mosley to the extent that it passed the limits set by Payne and to recognize that admission of the victim evidence in Defendant’s case does violate not just the Eighth Amendment but also Due Process and Equal Protection principles.  "
It is a general rule that the language of an opinion must be construed with reference to the facts presented, and the positive authority of the case is coextensive only with such facts.  See, e.g., Jackson (James Lewis) v. State, 33 S.W.3d 828 (Tex. Crim. App. 2000) in which did not use the Mosley opinion as positive authority for the scope of relevancy for all victim impact/character testimony.  Because the facts of Mosley involved impact testimony that was not known to the defendant at the time he committed the offense, the scope of Mosley’s authority on the relevancy question was limited to such facts.  So, although Mosley had pronounced victim related evidence “patently irrelevant” to the future dangerousness special issue, the Court in Jackson, supra, noted that the appellant Jackson had killed his wife and two stepdaughters with knowledge, if not actual intent that his conduct would have a particular impact upon the remaining family members (specifically the wife’s ex-husband, the father of the girls).  The scope of admissibility of victim impact/character evidence in that case, then, was different from the limits announced in Mosley, because of its different facts. tc "It is a general rule that the language of an opinion must be construed with reference to the facts presented, and the positive authority of the case is coextensive only with such facts.  See, e.g., Jackson (James Lewis) v. State, 33 S.W.3d 828 (Tex. Crim. App. 2000) in which did not use the Mosley opinion as positive authority for the scope of relevancy for all victim impact/character testimony.  Because the facts of Mosley involved impact testimony that was not known to the defendant at the time he committed the offense, the scope of Mosley’s authority on the relevancy question was limited to such facts.  So, although Mosley had pronounced victim related evidence patentlyirrelevant to the future dangerousness special issue, the Court in Jackson, supra, noted that the appellant Jackson had killed his wife and two stepdaughters with knowledge, if not actual intent that his conduct would have a particular impact upon the remaining family members (specifically the wife’s ex-husband, the father of the girls).  The scope of admissibility of victim impact/character evidence in that case, then, was different from the limits announced in Mosley, because of its different facts. "
Therefore, to determine the scope of Payne’s real authority, it must be considered in light of its own facts.  The Supreme Court did speak of “moral relevancy” in broad terms, but the evidence it found to have moral relevancy was no more than the kind of facts already recognized in Texas and most other states as relevant, to wit:  the effects either known to the defendant at the time he committed the crime, intended by him or reasonably foreseeable to him are attributable to him in the logical sense that the jury could reasonably hold him morally blameworthy for the harm.  See, e.g., Brown v. State (cited in the foregoing argument in which it was held that the existence of a “victim allocution” opportunity under the Texas statute, after the sentence was pronounced, did not prevent the State from offering victim impact testimony as punishment evidence in that non-capital trial so long as that impact was reasonably attributable to the defendant).  That holding is consistent with the opinion in Jackson (James Lewis) v. State, also cited supra, in which the Court suggested that such evidence, of the impact upon the survivors of Jackson’s victims, his wife and two stepdaughters, was an impact which Jackson knew of and possibly even intended, so that it might be admissible under the longstanding rule of logical relevancy governing impact evidence at sentencing in a criminal trial.  Evidence of that kind, the majority commented, would thus have a relevancy to the continuing threat special issue, apart from any relevancy to the mitigation issue.  Defendant does not dispute that logical relevancy may apply to authorize admission of one kind of victim impact/character evidence.  He does dispute the authorization of any evidence the State seeks to offer in his case, which he did not know, did not intend and could not have foreseen, under the “moral relevancy” and “rebuttal of defense mitigation” theory that underlies the Court’s Mosley opinion.tc "Therefore, to determine the scope of Payne’s real authority, it must be considered in light of its own facts.  The Supreme Court did speak of moralrelevancy in broad terms, but the evidence it found to have moral relevancy was no more than the kind of facts already recognized in Texas and most other states as relevant, to wit\:  the effects either known to the defendant at the time he committed the crime, intended by him or reasonably foreseeable to him are attributable to him in the logical sense that the jury could reasonably hold him morally blameworthy for the harm.  See, e.g., Brown v. State (cited in the foregoing argument in which it was held that the existence of a victimallocution opportunity under the Texas statute, after the sentence was pronounced, did not prevent the State from offering victim impact testimony as punishment evidence in that non-capital trial so long as that impact was reasonably attributable to the defendant).  That holding is consistent with the opinion in Jackson (James Lewis) v. State, also cited supra, in which the Court suggested that such evidence, of the impact upon the survivors of Jackson’s victims, his wife and two stepdaughters, was an impact which Jackson knew of and possibly even intended, so that it might be admissible under the longstanding rule of logical relevancy governing impact evidence at sentencing in a criminal trial.  Evidence of that kind, the majority commented, would thus have a relevancy to the continuing threat special issue, apart from any relevancy to the mitigation issue.  Defendant does not dispute that logical relevancy may apply to authorize admission of one kind of victim impact/character evidence.  He does dispute the authorization of any evidence the State seeks to offer in his case, which he did not know, did not intend and could not have foreseen, under the moralrelevancy and rebuttalofdefensemitigation theory that underlies the Court’s Mosley opinion."
Defendant asks the Court to acknowledge that insofar as the victim evidence in Defendant’s case is argued to be admissible because of moral relevancy and as rebuttal, such a finding is simply wrong.  The evidence has no real relevance to the Texas capital murder issues; it is admitted solely to encourage the very kind of comparison that Due Process and the Eighth Amendment prohibit:  one that allows the decision to turn upon a factor that is arbitrary, random and bears no relation to the defendant’s actual, individual blameworthiness in the circumstances of Defendant’s case.

Payne involved a single victim impact witness who testified about effects of the murder of a mother and her two-year-old daughter on the woman’s three-year-old son.  The witness, the boy’s grandmother, testified that he cried for his mother and little sister, worried about his sister and could not seem to understand why his mother didn’t come home.  Payne v. Tennessee, 501 U.S. at 811-815.

VICTIM IMPACT/CHARACTER TESTIMONY NEEDS SAGEGUARDS tc "VICTIM IMPACT/CHARACTER TESTIMONY NEEDS SAGEGUARDS " \l 5
To be consistent with the facts and holding of Payne, the admission of victim-related evidence, if it is allowed at all, must be attended by the safeguards present in that case, including limitations on the nature of the evidence, in order to minimize its recognized prejudicial effect and confine its influence to providing information that is legitimately relevant to the Texas special issues.  There are three such safeguards that apply to the nature of the evidence itself, 

First, to be consistent with Payne, victim impact evidence should be limited to the testimony of a single witness, like the grandmother in Payne.  The Court of Criminal Appeals has recognized that victim impact evidence can become unduly prejudicial through sheer volume, e.g., Salazar v. State, 90 S.W.3d 330 (Tex. Crim. App. 2002) but has not imposed the reasonable limit called for by Payne’s facts.  The one-witness limitation is imposed by judicial decision in New Jersey, State v. Muhammad, 678 A.2d 164, 180 (N.J. 1996), and by statute in Illinois. See People v. Richardson, 751 N.E.2d 1104, 1106-1107 (Ill. 2001).  The New Jersey court observed that absent extraordinary circumstances, one witness should be adequate to fulfill the legitimate purpose of providing the jury with a brief glimpse of the victim’s uniqueness and to help the jurors make an informed assessment of the defendant’s moral culpability.  State v. Muhammad, 678 A.2d at 180. 

Second, again considering the facts in Payne, victim impact testimony should be limited to that which describes the effect of the murder on a family member who was present at the scene during or immediately after the crime, and third, the evidence should be limited to those effects that were intended, known or reasonably apparent to the defendant at the time he committed the crime or were properly introduced to prove the charge at the guilt phase of trial.  Again, the facts of Payne support such limits on victim impact/character testimony.  Payne knew the woman he murdered knew both the children and tried to kill all three in the same vicious rampage.  He was surely morally culpable for the continued suffering and confusion of the little boy who survived.  Again, the Court of Criminal Appeals has recognized that such evidence has a logical relevancy to the moral question of a defendant’s blameworthiness in a capital case, under the existing rules for admitting victim impact or character evidence.  See, e.g., Ford v. State, 919 S.W.2d 107 (Tex. Crim. App. 1997), decided before the Court’s Mosley opinion, in which the Court disagreed about the admissibility of victim evidence at capital sentencing except for the testimony of a witness who was present during the crime and survived to testify.

As Defendant has already argued, these limits are not only consistent with the holding in Payne, they are necessary to avoid expanding the aggravating circumstances of the Texas death penalty statute to the point that they become unconstitutionally broad, arbitrary and unreviewable.  If this evidence is found to be admissible, under any theory of relevancy, then Art. 37.071 is unconstitutionally broad, and allows the death penalty to be imposed on an arbitrary and capricious manner, based on the random factor of the victim’s worth, possibly including the victim’s race, rather than upon the particular deathworthiness of the individual defendant and his individual moral responsibility.

The evidence of victim impact and victim character, while it may not be lengthy compared to that in other reported cases, derives its power from its content rather than its volume.  In truth, it often illustrates how even a “brief glimpse” can be as devastating and as affecting as voluminous testimony.  When the evidence concerning the victim’s character and the loss to his family, friends and community is so compelling, there exists a risk that arbitrary and irrelevant (thus impermissible) comparisons will influence the jury’s deliberations and their decision.  It is wrong to allow “such a decision to turn upon the perception that the victim was a sterling member of the community rather than someone of questionable character.”  Booth v. Maryland, 482 U.S. 496, 506.  The decision in Payne did not disavow that bedrock principle of Booth; the majority simply thought that the risk of that impermissible result could be controlled by the States.  Texas has failed to provide the constitutionally required control.

Whether the comparison is phrased as one between victims or a comparison between the victim and the defendant, the result is the same; the result is a death sentence that is arbitrary and is a violation of Equal Protection.

Other factors than the character of the victim might qualify a crime as a death case, or even recommend it, and the extent of a defendant’s criminal record is surely a permissible consideration, but the character of the victim is not.  As the Supreme Court cautioned in Payne, evidence about the victim’s character and the loss to his family and the community, is not generally offered to encourage jurors to base their verdict on their perception that the victim is particularly worthy as compared to other victims who “won’t be missed.”

Defendant submits that victim evidence in his case inevitably encourages such comparisons and inevitably affects the jury’s considerations.  “Human nature being what it is,” as Chief Justice Rehnquist wrote in Payne, Defendant submits that no juror in his case or in any case could fail to compare the value of the victim’s life, measured by his own accomplishments and the grief of those he left behind, to the value of other lesser victims, and to allow their feelings, even if unconsciously, to affect their answers to the special issues.  Defendant submits that, as the prosecutors seem to recognize, jurors (at least death-qualified jurors) in today’s society are probably incapable of even-handedness in situations involving either extreme in victim impact or victim character evidence.  Because his case represents the risk that the improper use of victim evidence will influence his jury to compare and reject his mitigation evidence, Defendant asks the Court to exclude the victim evidence.

VICTIM v. DEFENDANT COMPARISONS tc "VICTIM v. DEFENDANT COMPARISONS " \l 5
The Court of Criminal Appeals commented in its opinion in Jackson v. State, 33 S.W.3d 828, 834 (Tex. Crim. App. 2000) that there was no error in allowing the prosecutor to urge the jurors to compare the worth of the victim’s life to the worth of the defendant’s life, because the Supreme Court in Payne “discourages” only the measuring of the value of the victim’s life against the lives of other members of society.  Defendant submits that the nature of the risk is the same and the risk itself far greater when the victim is compared to the defendant.  In both instances the risk of arbitrariness is the risk to be avoided; the decision is not to turn upon the comparative worth of the victim, that is, his worth compared to anyone else in society, including the defendant.  In each instance it is the worth of the victim (almost always an arbitrary factor) that determines the penalty, when that should not be the case.

Other courts considering the issue have decided that the victim-versus-defendant comparison is improper.  E.g., State v. Koskovich, 776 A.2d 144, 182 (N.J. 2001) (citing State v. Muhammad, 678 A.2d at 179) (holding generally, “Victim impact testimony may not be used as a general aggravating factor or as a means of weighing the worth of the defendant against the worth of the victim.”).  Similarly, the Missouri Supreme Court held that a prosecutor’s invitation to the jury to compare the value of the capital defendant’s life to the value of the deceased victim’s life (much like the argument in Jackson, supra) was improper, that the comparison was not among the wide array of aggravating or mitigating circumstances the jury was permitted to consider. State v. Storey, 901 S.W.2d 886, 902 (Mo. 1995)

The federal appellate court in Moore v. Kemp, 809 F.2d 702, 748 (11th  Cir. 1987) found the kind of comparison between the defendant and the female victim whose father had testified briefly about her achievements and aspirations to be “error of the grossest sort.” Id. (Johnson, J., concurring and dissenting).

PRACTICE NOTE tc "PRACTICE NOTE " \l 2
[The following portion of argument may be best reserved for cases in which the Defendant’s race is different from the Victim’s, or in which there may be prejudice because the Defendant is a member of a racial group disfavored in the community, no matter what the race of his victim.]

Finally, a more familiar and invidious form of discrimination lurks in the admission of victim impact/character evidence – discrimination based on race.

“Because of the range of discretion entrusted to a jury in a capital sentencing hearing, there is a unique opportunity for racial prejudice to operate but remain undetected.”  Turner v. Murray, 476 U.S. 28, 35, 106 S. Ct. 1683, 90 L. Ed. 2d 27 (1986) (overruled in part on other grounds). That danger is particularly acute in cross-racial crimes like this one, where the victim is white and the defendant is black.

Neither the race of the victim nor the race of the defendant is a constitutionally permissible factor in capital sentencing.  McCleskey v. Kemp, 481 U.S. 279, 107 S. Ct. 1756, 95 L. Ed. 2d 262 (1987) (race of victim); Zant v. Stephens, 462 U.S. 862, 103 S. Ct. 2733, 77 L. Ed. 2d 235 (1983) (race of defendant).  Nevertheless, the sad reality is that, “[p]rosecutors and jurors tend to place a premium on the value of white lives and a discount on the value of black ones.”  Garvey, ARTICLE: THE EMOTIONAL ECONOMY OF CAPITAL SENTENCING, (2000) 75 N.Y.U. L. Rev. 26, 44, fn. omitted.

Evidence which emphasizes the victim’s virtues exacerbates this disparity.  In Moore v. Kemp, supra, neither the victim character evidence nor the prosecutor’s argument mentioned race expressly. (Id. 809 F.2d at 747-748 and n.12)  Even so, Judge Johnson readily concluded that,

[I]t could not but help inflame the prejudices and emotions of the jury to be confronted with a father’s testimony of the virtuous life of his white daughter violated and then mercilessly snuffed out by this black defendant.

Id. at 749 (Johnson, J., concurring and dissenting)

Overt prejudice is not the only danger.  There are many subtle ways in which conscious or unconscious racism can color the jurors’ perception of the defendant, their evaluation of his defenses, and their assessment of the seriousness of his crime. See Turner v. Murray, 476 U.S. at 35.  Evidence which focuses the jury’s attention on the character of the victim gives these improper influences free rein, causing majority jurors to view the crime as especially serious because they empathize and identify with the white victim.  See, Berger, Pain and Suffering – A Personal Reflection and a Victim-Centered Critique (1992) 10 Fla. St. U. L.Rev. 21, 25, 48:

A death sentence is surely unconstitutional “if it discriminates against [the defendant] by reason of his race … or if it is imposed under a procedure that gives room for the play of such prejudices.”  Furman v. Georgia, 408 U.S. 248, 242, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972) (Douglas, J., concurring)  Therefore, while it may be impossible to eliminate the pernicious effect of race from capital sentencing altogether, the courts should engage “in ‘unceasing efforts’ to eradicate racial prejudice from our criminal justice system” and disapprove any procedures which create an unnecessary risk that racial prejudice will come into play.  Batson v. Kentucky, 476 U.S. 79, 99, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986); McCleskey v. Kemp, 481 U.S. at 208, 309, 314.

FURTHER REQUESTS TO EXCLUDE 

VICTIM IMPACT/CHARACTER EVIDENCE

Request to exclude Victim Impact/Character Evidence as Irrelevant, Violative of Fourteenth Amendment Due Process

3.)
Defendant moves the Court to exclude Victim Impact/Character evidence in this death penalty proceeding, because such evidence is logically irrelevant to both the continuing threat special issue and the mitigation special issue, and because it is irrelevant under the facts and holding of Payne v. Tennessee, in violation of Defendant’s Fourteenth Amendment right to due process of law and his state constitutional right to due course of law. U.S. CONST. Amend. 14; TEX.CONST. Art. I, Sec. 19.  


After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and such evidence shall not be admitted


_____________
DENIED

Request to exclude Victim Impact/Character Evidence, Even if Relevant, as Primarily Encouraging Decision Based on Improper Comparative Worth of Victim, Violative of Fourteenth Amendment Due Process and Texas Rules of Evidence.

4.)
Defendant moves the Court to exclude Victim Impact/Character evidence in this death penalty proceeding, even if the Court finds such evidence is relevant to the special issues, because it has the inevitable effect, under the Texas death penalty scheme, of encouraging the kind of improper comparison of the victim’s worth that the Supreme Court held in Payne v. Tennessee would constitute a denial of due process, in violation of Defendant’s Fourteenth Amendment right to due process of law and his state constitutional right to due course of law. U.S. CONST. Amend. 14; TEX.CONST. Art. I, Sec. 19.  That improper effect of the victim evidence constitutes “unfair prejudice” sufficient to warrant exclusion under the Texas Rules of Evidence. Tex. R. Evid. Rule 403.


After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and such evidence shall not be admitted

_____________
DENIED

Request to exclude Victim Impact/Character Evidence – Violative of Eighth Amendment 

5.)
Defendant moves the Court to exclude Victim Impact/Character evidence in this death penalty proceeding, because under the particular Texas special issues, and the Texas “non-weighing” death penalty scheme, such evidence creates an inevitable risk of encouraging a death verdict based upon the improper basis of the worth of the victim and the degree of loss suffered by his survivors, which factor is wholly arbitrary and unrelated to the individualized assessment of the Defendant required by the Eighth Amendment and the parallel Texas constitutional protection. U.S. CONST. Amend. 8; TEX.CONST. Art. I, Sec. 13.  


After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and such evidence shall not be admitted


_____________
DENIED

REQUESTS TO VOIR DIRE/ REQUESTED INSTRUCTIONS/ MOTION IN LIMINE, RELATED TO CLAIMS IN THIS MOTION

Request to Voir Dire on Limitation of State’s Use and Jurors’ Use of Victim Impact/Character Evidence to Decide Special Issues 

5.)
Defendant requests that the Court permit him to conduct voir dire based upon the proposition that the State may not offer, and the jurors may not use the Victim Impact/Character evidence to support a yes answer to continuing threat, or as aggravating evidence to weigh against mitigating evidence unless, and only to the extent that, the evidence has a logical relevance to those issues, rather than a “moral relevance”.  Defendant asks to explain logical relevance to potential jurors by referring to hypothetical evidence showing that a defendant knew of and/or intended to cause the specific impact in evidence, or that he was aware of the special character of the deceased victim when he caused the death. Defendant bases this request on the constitutional authority submitted in the arguments above, and upon the above-cited Supreme Court decisions.  U.S. CONST. Amends. 6, 8 and 14, TEX.CONST. Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED


_____________
DENIED

Request For Limiting Instructions on Use of Victim Impact/Character Evidence – Limiting to Evidence That Has Logical Relevance to Issues

6.)
Defendant requests that the Court instruct the jury at the close of punishment that they may not use the Victim Impact/Character evidence to support a yes answer to continuing threat, or as aggravating evidence to weigh against mitigating evidence unless, and only to the extent that, the evidence has a logical relevance to those issues, rather than a “moral relevance”, that is, relevance based on a showing that Defendant knew of and/or intended to cause the specific impact in evidence, or that he was aware of the special character of the deceased victim when he caused the death.  Defendant bases this request on the constitutional authority listed in the first paragraph of this Motion, and the above Supreme Court decisions.  U.S. CONST. Amends. 6, 8 and 14, TEX.CONST. Secs. 10, 13 and 19.


After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and such evidence shall not be admitted

_____________
DENIED

7.)
Defendant further requests a limiting instruction telling the jurors that they are not to use the Victim Impact/Character evidence to evaluate or compare the worth of the victim to the worth of other members of society or other victims, or to the worth of Defendant, as a basis for answering the special issues. Defendant bases this request on the constitutional authority listed in the first paragraph of this Motion, and upon the above-cited Supreme Court decisions.  U.S. CONST. Amends. 6, 8 and 14, TEX.CONST. Secs. 10, 13 and 19.

After due consideration, it is hereby ORDERED, that said Request is:

_____________GRANTED, and the limiting instructions are to be given at time of testimony and in the final jury charge.


_____________
DENIED

Motion in Limine to Prevent Improper Prosecutorial Argument

8.)
Defendant makes this Motion in Limine, asking the Court to instruct the prosecutors not to make any argument that tells the jurors or suggests to them that they are allowed to use Victim Impact/Character evidence itself as aggravating evidence on continuing threat, tending to prove Defendant would be a continuing threat, when there is no evidence that he knew of or intended the particular impact or suffering or harm, or that they are allowed to use that evidence as non-statutory aggravating evidence against Defendant’s mitigation evidence to conclude that because he caused such harm, impact or suffering, or that because he killed a person of particular character, his mitigating evidence is insufficient to warrant a life sentence.


Defendant bases this request on the constitutional authority in the first paragraph of this Motion, and upon the above Supreme Court decisions.  U.S. CONST. Amends. 6, 8 and 14; TEX.CONST. Secs. 10, 13 and 19

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED, and the prosecutors are instructed not to make any argument or suggestion like that set out in Defendant’s Motion in Limine, and to approach the bench and secure the Court’s ruling before making any argument that might violate the Court’s instruction.


_____________
DENIED

CONCLUSION AND PRAYER FOR RELIEF


WHEREFORE, PREMISES CONSIDERED, Defendant prays that upon hearing, this Court sustain his Motion and exclude Victim impact/character evidence at punishment as reflected in the rulings made in the body of the Motion. 


If the Court does not exclude such evidence, Defendant prays that the Court allow him to conduct voir dire as requested, grant him the instructions requested and grant his motions in limine as requested to prevent improper argument, and record its rulings on the forms provided in the body of this Motion.
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I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the _________ day of ______________________, 200__.
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ROBERT A. MORROW

NO. 666

THE STATE OF TEXAS


§
       IN THE DISTRICT COURT


§

vs.





§
       HARRIS COUNTY, TEXAS







§

LYN McCLELLAN



§
       339TH JUDICIAL DISTRICT

ORDERtc "ORDER"

On this _________day of _____________________, 2004, came on to be heard the Defendant's Motion to Exclude Victim Impact/Character Evidence in Absence of Specific Legislative Authority and Procedures, and to Exclude Such Evidence as Irrelevant to Texas Punishment Special Issues and Violative of the Eighth Amendment, and after due consideration, the Court is of the opinion, and it is hereby ORDERED, that the Defendant’s requests are GRANTED or DENIED individually as reflected in the Motion.


SIGNED this the __________day of ____________________, 2004.
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JUDGE PRESIDING

