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MOTION TO INTRODUCE THE DEFENDANT’S STATEMENT OF ALLOCUTION, FREE FROM CROSS-EXAMINATION BY THE STATE, REFLECTING HIS REMORSE FOR THE OFFENSE.

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW,___________ , by Counsel, and offers the following in support of this Motion:

THE EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND ARTICLE 1 §13 AND §19 OF THE TEXAS CONSTITUTION REQUIRE THAT A CAPITAL DEFENDANT SHOULD HAVE THE RIGHT TO PRESENT A PERSONAL STATEMENT OF ALLOCUTION TO THE JURY, FREE FROM CROSS-EXAMINATION FROM THE STATE.  THIS IS PARTICULARLY SO IN TEXAS BECAUSE THE MITIGATION ISSUE IS NOT SUBJECT TO REVIEW FOR SUFFICIENCY OR PROPORTIONALITY, AND REMORSE IS A STATUTORILY RECOGNIZED MITIGATING FACTOR.

Summary of Argument

Increasing numbers of jurisdictions within the United States are recognizing a capital defendant’s right to testify during the punishment phase of trial, free from cross-examination by the prosecution.  These courts have recognized that the right to allocution is required by the Eighth and Fourteenth Amendments of the Constitution, and in some instances by common law or statutory law.  They have also recognized that statements of allocution are peculiar to capital trials, and that they present issues which are wholly collateral to the merits of the charges against the defendant and more general mitigation.  


Texas has recognized that there may be constitutional or statutory exceptions to the general rule that a defendant who takes the stand can be cross-examined by the prosecution.  It is 

submitted that subsequent development of constitutional guarantees and statutory law as applicable to capital defendants have extended the exceptional circumstances applicable to defendants in capital trials, and have fortified the right to allocution in Texas.  Based on the sound reasoning of courts in other jurisdictions in the United States, and the development of capital law in Texas, the defendant should be permitted to present a statement of allocution to the jury.

Constitutional requirement of a right to allocution

It is well settled that due process protected rights are “deeply rooted in this Nation’s history and tradition”, Moore v City of East Cleveland, 431 U.S. 494, 503 (1977) (finding that reasonable doubt requirement was protected by due process because firmly entrenched in history of Anglo-American trial).  Few rights are more deeply rooted in the traditions of Anglo-American justice than the right of allocution; see McGautha v. California, 402 U.S. 183, 217 (1971) (right is “of immemorial origin”), United States v. Behrens, 375 U.S. 162 (1963) (right is “ancient law”), DeAngelo v. Schneider, 757 P.2d 1355, 1356 (Or. 1988) ([a]llocution…is of such ancientness that it is difficult, if not impossible, to discover its historical origin”).

While the Supreme Court has yet to rule that denial of allocution violates due process, several lower federal courts have held that it does, on the basis that the right is so firmly rooted in the history and traditions of the Anglo-American trial, see Boardman v. Estelle, 957 F.2d 1523, 1523-30 (9th Cir. 1992) (“[W]e hold that allocution is a right guaranteed by the due process clause of the Constitution”, limited to circumstances in which the defendant affirmatively requests opportunity to allocute).

Because allocution is mitigating in nature, its denial also violates the prohibition of cruel and unusual punishment in both the United States and the Texas constitutions.  See Young, 853 P.2d at 376 (noting that the Supreme Court has not decided whether denial of allocution violates post-Furman Eighth Amendment safeguards and concluding that “[f]oreclosing the jury’s opportunity to hear [the defendant’s] personal statement prevented the jury from making the individualized sentencing determination required by the Eighth Amendment”).  In United States v. Myers, 150 F.3d 459, 461-62 (5th Cir. 1998) the court recognized defendant’s personal statement to sentencer as opportunity for mitigation of punishment.

Recognition of the limited nature of allocution
This concept of limited allocution has been recognized by courts outside Texas; In State v. Cazez, 875 S.W.2d 253, 266 (Tenn. 1994) the court agreed with the analysis of the Third Circuit in Lesko v. Lehman, 925 F.2d 1527 (3d Cir. 1991), cert. denied 502 U.S. 898, which held that the Fifth Amendment’s right against self-compelled incrimination and the Eighth Amendment’s right of a capital defendant to place mitigating evidence before a jury were very much in play in a request to permit only limited or no cross-examination of a defendant.  The Tennessee court, while recognizing the general rule that a testifying defendant could be cross-examined on any matter relevant to the issue in the case, nevertheless found that:

[W]e are also cognizant of the gravity of a capital sentencing proceeding and the constitutional mandate to ensure that all relevant mitigating circumstances be presented to a sentencing body.  We thus conclude that, only in the limited sphere of a death penalty sentencing hearing, a capital defendant’s testimony regarding mitigating factors that are wholly collateral to the merits of the charges against him does not operate as a complete waiver of the privilege against self-incrimination.  Accordingly, a defendant has a right to limited cross-examination if he or she wishes to testify about only collateral mitigating circumstances at the penalty phase of a capital trial.  We reiterate, however, that even in such special situations, a defendant may be completely and thoroughly cross-examined about all testimony given or fairly raised by that defendant on direct examination.


State v. Cazez, supra.

            The concept of ‘partial waiver’ is particularly appropriate in the circumstances of this particular type of testimony in the special arena of a capital trial.

The Position in Texas

            Defendant recognizes the following general rule as stated in Huffman v. State, 747 S.W.2d 212 (Tex. Crim. App. 1988), and submits that the underlined exception should be applicable in this case:

It is well established that a defendant who takes the stand as a witness on the trial on the merits may be cross-examined and impeached in the same manner as any other witness.  McCormick and Ray, Texas Law of Evidence, Vol. 1, Chapter 8, SS 643, p. 487; 1 Branch’s Ann. P.C., 2nd Ed., SS 168, p. 170, and cases there cited; 62 Tex.Jur.2d, Witnesses, SS 205, p. 130: Shelton v. State, 397 S.W.2d 850 (Tex. Crim. App. 1965); Cevda v. State, 26 S.W. 922 (1894).  See also Davis v State, 478 S.W.2d 958 (Tex. Crim. App. 1972); Dunlap v State, 440 S.W.2d 672 (Tex. Crim. App. 1969). Thus such a defendant may be contradicted, impeached, discredited, attacked, sustained, bolstered up, made to give evidence against himself, cross-examined as to new matter and treated in every respect as any other witness except when there are overriding constitutional and statutory provisions.  Taylor v. State, 612 S.W.2d 566, (Tex. Crim. App. 1981), Williams v. State, 607 S.W.2d 577(Tex. Crim. App 1980); Myre v. State, 545 S.W.2d 820 (Tex. Crim. App. 1977) Sensabaugh v. State, 426 S.E.2d 224 (Tex. Crim. App. 1968); Gonzales v. State, 160 Tex. Crim. 548, 272 W.E.2d 524 (1954).

Once the defendant testifies “the interests of the other party and regard for the 

function of the courts of justice to ascertain the truth become relevant, and prevail in 

the balance of considerations determining the scope and limits of the privilege against self-incrimination”.  Brown v. United States, 356 U.S. 148 (1958). See also, Fitzpatrick v. United States, 178 U.S. 304 (1900).

             New constitutional and statutory provisions, since Huffman, override the State’s right to cross-examine the capital defendant’s statement in mitigation.

When Huffman, supra was decided, in 1988, the ”constitutional and statutory provisions”

that might override the State’s right to cross-examine a testifying defendant were different from and less than they are today.  After the Supreme Court’s decisions in Penry v. Lynaugh, 492 U.S. 302, 109 S. Ct. 2934, 106 L. Ed. 2d 256 (1989) and Penry v. Johnson, 532 U.S. 782, 121 S. Ct. 1910, 150 L. Ed. 2d 9 (2001) (overruled on other grounds), and the Texas legislature’s passage of the statute granting the capital defendant independent consideration of his proffered mitigating evidence in the special issue, the Texas capital defendant gained a greater interest, guaranteed by constitutional and statutory provisions, in presenting his personal statement in mitigation, free from cross-examination by the state.

The State’s interest in cross-examination, to contradict, impeach, discredit and attack a witness and to make him give evidence against himself, did not change.  The regard for the function of the courts to ascertain the truth did not change.  Only the capital defendant’s interest was enlarged and secured by the Eighth Amendment decisions of the Supreme Court affecting the scope of his mitigation rights and the actions of the Texas legislature codifying those rights.  Therefore it has become the capital defendant’s interest in placing mitigation before the jury that “prevail(ed) in the balance of considerations” determining the scope of his right to testify in mitigation without being cross-examined by the prosecutor.  The Huffman balancing of interests may remain the same, but the scales have shifted.


It is clear that with regard to this very unusual type of ‘testimony’ offered in capital trials, which the defendant seeks to present, the State does not have a justifiable interest in cross-examination in its usual sense. The defendant’s statement of remorse to the jury is simply not the kind of historical fact that cross-examination is designed to test, in a search for the truth.  Even the additional use of cross-examination, as a tool for revealing a witness’s motive to lie, is but a corollary to the search for the truth.  It has no legitimate role in a capital trial punishment phase, when the defendant is making a statement to the jury revealing his remorse, his character, his apology, the feelings in his heart, the effect on him of the crime he committed, and perhaps a plea for mercy.  The defendant has a right to offer his statement to the jury as a basis for finding a life sentence more appropriate than death.

           New factor of Victim Impact/Character evidence, admissible after Huffman, gives a capital defendant greater interest in making personal statement of allocution, free from cross-examination.

            The Supreme Court’s decision in Payne v. Tennessee, 501 U.S. 808 (1991) followed by the decision in Mosley v. State, 983 S.W.2d 249 (Tex. Crim. App. 1998), cert. denied, 526 U.S. 1070 (1999), established the admissibility of victim impact/victim character evidence at the punishment phase of a capital trial.  Although defendant argues the irrationality and the unfairness of this rule, the reality of trial is that this jury will hear from the victim’s survivors how they miss his or her loved one and what harm they have suffered from her loss. (Although in theory the victim’s survivors are subject to cross-examination, even the Supreme Court recognized that the ‘prudent’ defense lawyer will likely refrain from such action; the witnesses are in effect free from cross-examination).  Defendant wants to tell the jury that he is sorry and he wants to apologize for the harm he has caused. He should be able to do so without being attacked on “cross-examination” by the prosecutors.


At the time Huffman was decided in 1988, balancing the interests of the State and the defendants, the defendant had no secured constitutional and statutory right to present independent mitigating evidence and submit the question to the jury as a basis for sparing his life.  The Texas Court of Criminal Appeals later decided to place the prize of victim impact evidence upon the mitigation question, and this Court should recognize the changed conditions for the defendant in determining now that he has an even greater need to be able to address the jury personally and make his statement in mitigation as it relates to the victim and her survivors.

            The mitigation special issue is not subject to review, so this is the only opportunity the defendant will have to present this type of mitigation.

            In the Texas “non-weighing” capital murder statute, there is no list of aggravating and mitigating factors for the jury, and the statutory definition of mitigating evidence restricts the jurors to considering only that evidence which they “might regard as reducing the defendant’s moral blameworthiness”, Art. 37.071, Sec.2(f)(4), V.A.C.C.P.  The mitigation verdict is not reviewable for sufficiency and there is no proportionality review.  In these circumstances, it is obvious that this capital defendant has one and only one chance to gain a benefit from evidence he proffers as mitigating.  If he does not persuade the jury, he will have no chance of persuading any reviewing court.  This emphasizes the constitutional importance of giving him this opportunity now.

Defendant therefore asks the court to acknowledge that the law in Texas since Huffman has been altered, by the restructuring of the special issue and the decisions in Penry and Mosley, supra.  Based on those considerations and the sound reasoning in other courts on this issue, defendant urges the court to allow him to present his personal statement in mitigation to the jury.



Respectfully submitted on this the ____ day of___________, 200__. 

     By:_______________________________________
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