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_________ JUDICIAL DISTRICT
DEFENDANT’S REQUESTED JURY INSTRUCTIONS

CONCERNING THE USE OF HUMAN EVIDENCE 
TO THE JUDGE OF SAID COURT:


COMES NOW,__________________________, Accused  in the above numbered and styled cause, by and through his attorneys, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution, as well as Article I, §§ 3, 10, 13, 15 and 19 of the Texas Constitution, would request that the court give the instruction requested herein and in support thereof would show  that the Governor of Massachusetts organized a Council on Capital Punishment.  Its purpose was to “allow creation of a fair capital punishment statute for Massachusetts that is narrowly tailored, and as infallible, as humanly possible.  The report embodies what were called “best practices” in the area of capital punishment.


“Studies of recent mistakes in capital cases, in Illinois, Massachusetts, California and elsewhere have identified several common  themes that were present in many, if not most, of the cases.  One of the common themes was the heavy reliance on certain kinds of human evidence, or evidence provided by human witnesses, to establish the defendant’s guilt.  Although juries often tend to place great emphasis on such human evidence, scientific research has demonstrated that much of this human evidence is not nearly as reliable as juries may think it is.

I. EYEWITNESS TESTIMONY


Scientific research has documented that eyewitness testimony, no matter how confident the eyewitness may seem to be, is often unreliable.”1  Accordingly, the jury should be instructed as follows:

“You are instructed that eyewitness testimony, even from a confident eyewitness, may be unreliable, especially in connection with extremely emotional events such as a murder, and should therefore be evaluated with great care.  You are further instructed that this is a particularly severe problem for cross-racial eyewitness identifications and such  identifications may be particularly unreliable.”

II. CUSTODIAL STATEMENTS
The jury should be instructed as to the limitations of  any statement made by the defendant while in  police custody.  Although such statements are often highly reliable, and may constitute the best evidence of the defendant’s guilt, recent experience also demonstrates that this is not always so.  “In some cases, perhaps because of the intense desire to solve a heinous murder, either inadvertent or deliberate pressure has been placed on a defendant by the police in order to secure such a statement.”2   Accordingly, jurors should be instructed as follows:

.
“You are instructed that unless you believe from the evidence beyond a reasonable doubt that the alleged confession or statement introduced into evidence was freely and voluntarily made by the defendant  without compulsion or persuasion, or if you have a reasonable doubt thereof, you shall not consider such alleged statement or confession or for any purpose nor any evidence obtained as a result thereof.”

You are further instructed that statements made by defendants in police custody are not always reliable.  In determining the reliability of the statement, your are to consider the condition of the mind of the Accused at the time that the statement was made,  any tactics used by law  enforcement to obtain that statement and whether or not the entire interview with and statement of the Accused, was audio or video recorded.

(Note: These instructions can be modified so as to contain specific references to relevant evidence that was received at trial) 

III. STATEMENTS OF CO-DEFENDANTS
Statements by co-defendants  are often made pursuant to a promise or with the hope that the state will grant a benefit (such as a reduction in a criminal charge or sentence) in exchange for the statement.  This jury should  be instructed that such statements may be unreliable and the jury should be informed in the instructions about any benefit that was received or may be anticipated from the state in exchange for such a statement.”3  Accordingly, this jury should be instructed as follows:

“You have heard testimony that [name of witness] has received [benefits, compensation, favored treatment, a plea] from the state in connection with this case.  You should examine [witnesses’s] testimony with greater caution than that of other witnesses.  In evaluating that testimony, you should consider the extent to which the statement may have been influenced by the receipt of [e.g. the  reduced sentence] from the state.

IV. PAROLE PROCESS

Section 508.046 of the Government Code provides in pertinent part:

§§ 508.046. EXTRAORDINARY VOTE REQUIRED. To release on parole an inmate who was convicted of a capital felony or an offense under Section 21.11(a)(1) or 22.021, Penal Code, or who is required under Section 508.145(c) to serve 35 calendar years before becoming eligible for release on parole, all members of the board must vote on the release on parole of the inmate, and at least two-thirds of the members must vote in favor of the release on parole. A member of the board may not vote on the release unless the member first receives a copy of a written report from the department on the probability that the inmate would commit an offense after being released on parole. 


The Accused requests that the jury be instructed as above and as follows:

“You are instructed that _______________________ becomes eligible for parole after serving a full 40 calendar years, without reduction in time served for any reason.  Once he becomes eligible for parole in any case, the Board of Pardons and Paroles may not authorize his release to parole unless every board member receives a written report from the Department of Criminal Justice on the probability that ___________________ would commit an offense after being released on parole, and at least two-thirds of the membership (5 members) votes to release him to parole.”


Failure to give these requested instructions will violate Article I, §§10, 13, 15 and 19 of the Texas Constitution as well as the Fifth Sixth, Eight and Fourteenth Amendments to the United States Constitution.


WHEREFORE, PREMISES CONSIDERED, Defendant prays that the jury in this case be so instructed.







Respectfully submitted,







(Signature Block for Attorney)

CERTIFICATE OF SERVICE

By affixing my signature above, I hereby certify that a true and correct copy of the

 foregoing Requested Jury Instructions was personally delivered to the ________ County District Attorney’s Office on this day,                                             , 2004.

	1  Joseph L. Hoffman, Pratt Professor of Law, Indiana University-Bloomington, Co-Chair and Reporter of the Report of the Massachusetts Governor’s Council on Capital Punishment at 19. (May 3, 2004).


	2  Id. at 19 and 20.


	3  Id. at 20.
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