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THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

_________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRICT
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REQUESTED INSTRUCTION TO THE JURY

TO ANSWER THE FINAL QUESTION AFFIRMATIVELY


TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW ____________________, Defendant in the above entitled and numbered cause, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution, as well as Article I, §§ 3, 10, 13, 15 and 19 of the Texas Constitution, moves the Court as follows:

I.


Attempt is an “act amounting to more than mere preparation that tends but fails to effect the commission of the offense intended.” Tex. Penal Code, §15.01(a).  Under Texas law, a person who attempts the commission of any offense may be punished no greater than “one category lower than the offense attempted.”  Tex. Penal Code, §15.01(d).  Thus, attempts constitute mitigation as a matter of law.  In short, the actor who attempts the offense may not be subject to the same penalty range as the actor who completes the offense.

II.


If jurors specifically decided at guilt/innocence that_________________ attempted to assist others to kill__________________, then they must be instructed to answer the third special issue affirmatively.  If Defendant’s party liability is unclear, then the jury should be instructed as follows:

If you found at the trial on guilt/innocence, or find now at this punishment trial, that ____________________ attempted to assist others to kill ____________________, then you are instructed that such attempt is mitigating and you shall answer the third special issue affirmatively.

Failure to give these instructions will violate Article I, §§10, 13, 15 and 19 of the Texas Constitution as well as the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution.


WHEREFORE, PREMISES CONSIDERED, Defendant prays that the jury in this case be so instructed.








Respectfully submitted on this the ___day of_______, 200__.

By:____________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







______________________________

                                                                       CO-COUNSEL
CERTIFICATE OF SERVICE


 By affixing my signature above, I hereby certify that a true and correct copy of the foregoing Requested Jury Instructions was  personally delivered to the ___________ County District Attorney’s Office on this day,                                             , 200__.

No. F01_00326_T  

No. 7443

STATE OF TEXAS
§
IN THE DISTRICT COURT

§

VS.
§
283RD JUDICIAL DISTRICT

§

MICHAEL RODRIGUEZ
§
DALLAS COUNTY, TEXAS


ORDER



BE IT REMEMBERED, that on this day,                                                      , 200__, came to be considered the above and foregoing Requested Jury Instructions by Defendant. After consideration of the requests, it is hereby ordered:

                
GRANTED

                
DENIED, to which ruling the Defendant excepts.

JUDGE PRESIDING 
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