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THE STATE OF TEXAS

    
§

IN THE DISTRICT COURT OF







§

vs.





§

_________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRIC

REQUEST FOR JURY INSTRUCTIONtc "REQUEST FOR JURY INSTRUCTION"
(Proof Beyond All Doubt)

________________________

 TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW __________, the Accused in the above-cause, by and through counsel and pursuant to the 5th, 6th, 8th And 14th Amendments to the United States Constitution and Article 1, Sections 10, 13, and 19 of the Texas Constitution and applicable Rules of Criminal Procedure and in support thereof would show:

1. Defendant has been indicted for the offense of capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a greater degree of accuracy and fact-finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. The courts of this state are bound by the law to make certain that the death sentence is not wantonly or freakishly imposed and that the lawful purposes of Art. 37.071 are accomplished.  Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

4. The jurisprudence that has evolved from the Eighth Amendment to the United States Constitution requires a heightened degree of reliability in the sentencing process.  Woodson v. North Carolina, 428 U.S. 280.

5. This heightened degree of reliability cannot be assured without requiring that the jury be required to be certain, beyond all doubt, that death is the appropriate sentence.

6. Without waiving any of the objections raised by the defendant to the language of the “future danger” special issue, should this case reach the penalty phase, the jurors should be instructed that in order to find that a probability exists that the defendant will commit criminal acts of violence that will constitute a continuing threat to society, that each of them must be persuaded beyond all doubt, not just by a reasonable doubt.

7. Without waiving any of the objections raised by Defendant to the language of the “mitigation” special issue, should this case reach the penalty phase, the jurors should be instructed that in order to find that there is no circumstance that would warrant that a sentence of life imprisonment rather than a death sentence be imposed, that each of them must be persuaded beyond all doubt that such a circumstance does not exist.




Respectfully submitted on this the ___day of_______, 200__.

By:____________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







______________________________

                                                                       CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
