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STATE OF TEXAS
§
IN THE DISTRICT COURT

§

VS.
§
______ JUDICIAL DISTRICT

§

______________________
§
________ COUNTY, TEXAS


REQUESTED INSTRUCTION TO THE JURY

REGARDING RESIDUAL DOUBT AS MITIGATION

TO THE HONORABLE JUDGE OF SAID COURT:


NOW COMES_________________, the Defendant in the above entitled and numbered cause, and pursuant to the 5th, 6th, 8th and 14th to the United States Constitution, as well as Article I, §§ 3, 10, 13, 15 and 19 of the Texas Constitution, moves the Court to instruct the jury as follows:

At the trial on guilt or innocence, the standard for proof was “beyond a reasonable doubt.”  You were instructed that it does not mean proof beyond all doubt.  However, in this punishment trial, you are free to consider any residual doubt you may have, to whatever degree, as mitigation in answering the third special issue.  Therefore, if you have a residual doubt about the motivation for, or the extent or nature of, the Defendant’s guilt, you may consider that as a factor and rely upon it in deciding whether there are mitigating circumstances which would warrant a sentence of life rather than death.


The Defendant is entitled to this instruction under the authority of Skipper v. South Carolina, 476 U.S. 1, 4-5 (1986);  Lockhart v. McCree, 476 U.S. 162 (1986); and Lockett v. Ohio, 438 U.S. 586, 604 (1978).  See also Cantu v. State, 939 S.W.2d 627, 640 (Tex. Crim. App. 1997)(“subjective standards of the jury” determine mitigation).


Residual doubt about whether the prosecution proved every element of the offense beyond a reasonable doubt by itself is not mitigating.  See Franklin v. Lynaugh, 487 U.S. 164 (1988).  However, evidence of the circumstances of the offense can be mitigating.  A juror can find the elements of the offense and return a guilty verdict, while still harboring doubts or concerns regarding Defendant’s motive for his action, as well as the nature or extent of Defendant’s guilt. This requested instruction assures the juror that he or she may consider doubts arising from a lack of evidence in the same way he or she may consider the evidence itself.  In short, doubts regarding issues unresolved by the prosecution and technically irrelevant to the issue of guilt are a mitigating factor, and the jury should be so instructed. Failure to give these instructions will violate Article I, §§10, 13, 15 and 19 of the Texas Constitution as well as the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution.


WHEREFORE, PREMISES CONSIDERED, Defendant prays that the jury in this case be so instructed.






Respectfully submitted on this the __ day of_____, 200__.

    By:_____________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


By affixing my signature above, I hereby certify that a true and correct copy of the foregoing Requested Jury Instructions was personally delivered to the __________ County District Attorney’s Office on this day,                                             , 200__.
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