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MOTION FOR JURY INSTRUCTION
(Failure of  Jurors to Agree on Answers to Instructions)

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, Defendant, __________________, by and through his attorneys of record and pursuant to the 5th, 6th, 8th and 14th to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution moves the Court as follows:

1. Tex. Code Crim. Proc. art. 37.071(2)(d)(2) requires the court to charge the jury that it may not answer any issue submitted under Subsection (b) of this article “yes” unless it agrees unanimously and it may not answer any issue “no” unless 10 or more jurors agree;

2. The Court is required by Tex. Code Crim. Proc. art. 37.071(2)(f)(2) to charge the jury that it may not answer the issue “no” unless it agrees unanimously and may not answer the issue “yes” unless 10 or more jurors agree. 

3. These instructions are confusing to jurors.  In an attempt to reduce such confusion and without waiving the Accused’s assertion that both of the above cited Articles are unconstitutional as set out the Accused’s motion filed herein, the Accused moves the Court to charge the jury as follows:



Instruction No. 2
 

“If the jury is unable to agree unanimously to an answer to Special Issue No 1 above, the foreperson is instructed not to sign the jury form or answer to instruction No. 1 (continuing threat to society), but shall so notify the bailiff and return to the courtroom.



Instruction No. 4


(when complicity is an issue)
 
 
“If the jury is unable to agree unanimously to an answer to Special Issue No 3 (anti-party) above, the foreperson is instructed not to sign the jury form or answer to instruction No. 3, but shall so notify the bailiff and return to the courtroom.



Instruction No. 6

 

“If at least one, but fewer than 10 jurors are able to answer, “yes” to Instruction No. 5 (mitigation), the foreperson is instructed not to sign the jury form or answer to instruction No. 5, but shall so notify the bailiff and return to the courtroom.

4. This method of instructing the jury is supported by the reasoning of the Court of Criminal Appeals in McFarland v. State, 928 S.W.2d 482, 519-520 (Tex. Crim. App. 1996) (overruled on other grounds).

5. The Defendant requests that the jurors be also provided with the following instructions:



Instruction No. ____


 
In arriving at an answer to Instruction No. 5 (mitigation) you are instructed that mitigating evidence does not have to be proven to you beyond a reasonable doubt.  Each juror may consider any evidence that the juror believes is true.  No two jurors have to agree on the truth of same mitigating evidence.   A juror may answer Instruction No 5 with a “yes” for any reason that justifies that response in the mind of the juror. 

6. The defendant still maintains that Tex. Code Crim. Proc. art. 37.071 is unconstitutional as all is set out in his motion filed herein.    These requested instructions requested in an attempt to lessen the harm inflicted upon the defendant by the sections cited above.   Instructing the jury as requested will not eliminate the harm, prejudice, confusion and unfairness to the defendant and to the jurors deciding this case that results from the Court’s compliance with the mandates of  Tex. Code Crim. Proc. art. 37.071(2)(d)(2) and 37.071(2)(f)(2).


WHEREFORE, PREMISES CONSIDERED, Movant prays that upon hearing hereof the court order that the jury be instructed as requested herein and that the Accused have such other and further relief to which he may show himself to be just entitled.






  Respectfully submitted on this the __ day of_____, 200__.

    By:_____________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of_____________, 200__.
1

