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[ ] COUNTY, TEXAS

DEFENDANT'S OBJECTIONS TO THE CHARGE AT PUNISHMENT.
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, [ ], Defendant in the above styled and numbered cause, and after the State and Defendant have rested their respective cases during the hearing on punishment, and prior to the arguments of counsel and prior to the reading of the Charge to the jury, Defendant hereby submits his objections to the Court's charge as follows:

1. Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 95%, and to make a proper application of such law to the facts.

2. In the event the Court shall overrule this objection, Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 90%, and to make a proper application of such law to the facts.

3. In the event the Court shall overrule this objection, the Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 85%, and to make a proper application of such law to the facts.

4. In the event the Court shall overrule this objection, Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 80%, and to make a proper application of such law to the facts.

5. In the event the Court shall overrule this objection, Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 75%, and to make a proper application of such law to the facts.

6. In the event the Court shall overrule the above objection, Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 70%, and to make a proper application of such law to the facts.

7. In the event the Court shall overrule this objection, Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 65%, and to make a proper application of such law to the facts.

8. In the event the Court shall overrule the above objections, Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 60%, and to make a proper application of such law to the facts.

9. In the event the Court shall overrule the above objections, Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 55%, and to make a proper application of such law to the facts.

10. In the event the Court shall overrule the above objections, Defendant objects to the failure of the Court to instruct the jury that the word “probability” as used in Special Issue No. 2, inquiring into future dangerousness, means a high probability, at least 50%, and to make a proper application of such law to the facts. 

11. Defendant objects to the Court’s failure to instruct the  jury that there is no presumption in favor of death, even if they find Defendant to be a “future danger” in answer to Special Issue No. 2, and that Special Issue No. 4 is to be taken up and considered independently, if at all, without regard to the jury finding made in numbers one through three, and to make a proper application of such law to the facts.

12. Defendant objects to the failure of the Court to instruct the jury that the phrase  “criminal acts of violence” as used in Special Issue No. 2, inquiring into future dangerousness, means serious criminal activity, causing serious bodily injury or death; not trivial, accidental, reckless, or highly provoked acts, and to make a proper application of such law to the facts.

13. Defendant objects to the Court’s failure to require proof of the extraneous offenses and other misconduct beyond a reasonable doubt, and to make a proper application of such law to the facts. See Ring v. Arizona, 536 U.S. 584 (2002)

14. Defendant objects to the definitional instruction of beyond a reasonable doubt, on page 2 of the first proposed charge, as it dilutes the meaning of that phrase, and effectively lowers the state’s burden of proof; Defendant objects to the failure to give the formerly required Geesa charge on reasonable doubt, and if both these objections are overruled, Defendant objects further Court’s failure to  instruct the jurors on the meaning of the phrase “preponderance of the evidence”, and failure to charge that proof beyond a reasonable doubt is higher than that, and the Defendant further objects to the Court’s failure to charge the jury on the meaning of “clear and convincing evidence”, and that beyond a reasonable doubt is even higher than that; if all these objections are overruled, Defendant objects that the Court has failed to instruct the jury that reasonable doubt is defined as follows:

a. The State has the burden of proving the elements of the special issues beyond a   reasonable doubt. Some of you may have served as jurors in civil cases, where you were told that it is only necessary to prove that a fact is more likely true than not true. In order to return affirmative answers to the following special issues, the state's proof must be more powerful than that. It must be beyond a reasonable doubt. 

b. Proof beyond a reasonable doubt is proof that leaves you firmly convinced  that your answer to the special issue should be affirmative. There are very few things in this world that we know with absolute certainty, and in criminal cases the law does not require proof that overcomes every possible doubt. If, based on your consideration of the evidence, you are firmly convinced that the elements of the special issue(s) have been established; you must return an affirmative answer. If on the other hand, you think there is a real possibility that the elements have not been established, you must give the Defendant the benefit of the doubt, and return a negative answer. 

c. Source: concurrence by Justice Ginsburg in Victor v. Nebraska, 511 U.S. 1  (1994)

15. Defendant objects to the Court’s failure to limit the jury’s consideration of victim impact evidence such that it is not to be considered in connection with the future dangerousness special issue, and to make a proper application of such law to the facts.

16. The Defendant objects to the Court’s failure to instruct the jury that victim character or impact evidence does not meet or relieve the State of its burden to prove the continuing threat issue beyond a reasonable doubt.

17. Defendant objects to the Court’s failure to  instruct the  jury that jurors are not to use the victim evidence to make any comparative worth analysis: victim's worth to the  community, or to his family, as compared to other members of society, or victim's worth compared to  worth of the Defendant.

18. Defendant objects to the Court’s failure to instruct that the defendant’s conviction for capital murder does not preclude the jury from considering evidence of the circumstances of the offense that tend to show that there existed another cause contributing to the death of the deceased, and to make a proper application of such law to the facts. 

19. Defendant objects to the Court’s failure to instruct that the defendant’s conviction for capital murder does not preclude the jury from considering evidence of the circumstances of the offense that tend to show that Defendant did not commit the crime alleged, and to make a proper application of such law to the facts. 

20. Defendant objects to the Court’s failure to require proof of the extraneous offenses and other misconduct beyond a reasonable doubt, and to make a proper application of such law to the facts.

21. Defendant objects to the Court’s failure to  instruct the  jury that there is no presumption in favor of death, even if they find Defendant acted deliberately, with a reasonable expectation that the death of the victim would occur, that he will be a “future danger” in answer to Special Issue No. 2, and that there was no sense of provocation or self-defense,  that Special Issue No. 4 is to be taken up and considered independently, if at all, without regard to the jury findings made in the other special issues, and to make a proper application of such law to the facts.

22. Defendant objects to the failure of the Court to instruct the jury that the phrase  “criminal acts of violence” as used in Special Issue No. 2, inquiring into future dangerousness, does not mean mere property crimes, not in conjunction or combination with crimes causing serious bodily injury or death, and to make a proper application of such law to the facts.

23. Defendant objects to the failure of the Court to instruct the jury that the phrase  “criminal acts of violence” as used in Special Issue No. 2, inquiring into future dangerousness, does not mean mere property crimes, not in conjunction or combination with crimes against the person, and to make a proper application of such law to the facts.

24. Defendant objects to the proposed charge, see Section II at p. 1, inasmuch as it instructs the jury to “consider all evidence . . . that militates for . . . the imposition of the death penalty.”  There is no basis in law for this instruction, which lies outside the four special issues and obviates the constitutionally mandated requirement that specific, statutorily sanctioned aggravators–and only such aggravators–be used to distinguish capital defendants for whom the death penalty is appropriate from those for whom it is not.

25. Defendant objects to the proposed charge, see Section II at p. 1, inasmuch as it improperly emphasizes, and comments on the weight of, the evidence pertaining to the Defendant’s “character or background” and evidence pertaining to the “circumstances of the offense” above all other evidence “that militates for or mitigates against the imposition of the death penalty.”

26. Defendant objects to the proposed charge inasmuch as the proposed charge, in the third paragraph of Section II at p. 1, limits the mitigating evidence that the jury may consider to such evidence as may pertain to “all relevant mitigating circumstances” (emphasis added).  By limiting the mitigating evidence that the jury may consider to only that which pertains to so-called “relevant” mitigating circumstances, the proposed charge, contrary to law, erroneously instructs the jury to disregard certain mitigating evidence.  See Penry v. Lynaugh, 492 U.S. 302 (1989) (overruled in part on other grounds); Lockett v. Ohio, 438 U.S. 586 (1978).  Since all mitigating evidence is also “relevant”, this is confusing and irrational.  See Penry II.
27. Defendant objects to the Court’s limitation on the scope of mitigating evidence to that which a juror might regard as reducing the defendant’s moral blameworthiness, and to make a proper application of such law to the facts. See Skipper v. South Carolina, 476 U.S. 1 (1986).

28. Defendant objects to the Court’s failure to instruct the  jury that there is no presumption in favor of death, even if they find Defendant to be a “future danger” in answer to Special Issue No. 2, and that Special Issue No. 4 is to be taken up and considered independently, if at all, without regard to the jury finding made in number one, and to make a proper application of such law to the facts.

29. Defendant objects to the Court’s failure to instruct the jury that the burden of proof with respect to Special Issue No. 4 is on the State to prove beyond a reasonable doubt that there are no sufficient mitigating circumstances to warrant a life sentence, and to make a proper application of such law to the facts. See Ring v. Arizona, 536 U.S. 584 (2002); Apprendi v. New Jersey, 530 U.S. 466 (2000).

30. In the event the Court overrules the immediately preceding objection, Defendant objects to the Court’s failure to instruct the jury that in the event of equipoise as to Special Issue No. 4, the jury shall answer “yes” as to that special issue.

31. Defendant objects to the Court’s failure to instruct the jury that it shall answer “yes” to Special Issue No. 4 if 10 jurors agree that one or more mitigating circumstances exist that, separately or in conjunction, is or are sufficient to warrant that a sentence of life imprisonment rather than death be imposed, even if such jurors disagree as to which mitigating circumstance or circumstances, separately or in conjunction, is or are sufficient to warrant that a sentence of life imprisonment rather than death be imposed.

32. In the event the Court overrules the immediately preceding objection, Defendant objects to the Court’s failure to instruct the jury that it may answer “yes” to Special Issue No. 4 if 10 jurors agree that one or more mitigating circumstances exist that, separately or in conjunction, is or are sufficient to warrant that a sentence of life imprisonment rather than death be imposed, even if such jurors disagree as to which mitigating circumstance or circumstances, separately or in conjunction, is or are sufficient to warrant that a sentence of life imprisonment rather than death be imposed.

33. In the event the Court overrules the two preceding objections, Defendant objects to the Court’s failure to instruct the jury that it shall answer “yes” to Special Issue No. 4 even if the jurors disagree as to which mitigating circumstance or circumstances is or are sufficient to warrant that a sentence of life imprisonment rather than death be imposed.

34. In the event the Court overrules the three preceding objections, Defendant objects to the Court’s failure to instruct the jury that it may answer “yes” to Special Issue No. 4 even if the jurors disagree as to which mitigating circumstance or circumstances is or are sufficient to warrant that a sentence of life imprisonment rather than death be imposed.

35. Defendant objects to the Court’s failure to instruct the jury on the elements of the offense of which Defendant was convicted in his first trial.

36. Defendant objects to the Court’s failure to instruct the  jury to disregard victim impact evidence that was not shown to be within the knowledge or reasonable expectation of Defendant.

37. Defendant objects to the Court’s failure to provide a reasoned moral process for the consideration and giving of effect to mitigating circumstances. (i.e., no burden of proof, no standard of proof, no guidance as to the nature and strength of the presumption in favor of death that may arise, if at all, from the possible future dangerousness finding, etc.)

38. Defendant objects to the Court’s failure to instruct the jury that  “continuing threat to society” does not mean “any threat of harm or death, no matter how minor or remote, that might hypothetically be posed, in any place, in or out of prison, for any length of time after the jury verdict, no matter how short”, but instead means  “a clear and present threat of serious bodily injury or death to others while in prison or free society, which will continue after the Defendant becomes parole eligible, and until such time as there is a reasonable likelihood of parole, unless death is imposed as a sentence”.

39. Defendant objects to the Court’s failure to instruct the jury that  “continuing threat to society” does not mean “any threat of harm or death, no matter how minor or remote, that might hypothetically be posed, in any place, in or out of prison, for any length of time after the jury verdict, no matter how short”, but instead means that Defendant will be so incorrigible that his serious misconduct will continue after Defendant becomes parole eligible,  and until such time as there is a reasonable likelihood of parole, unless death is imposed as a sentence”.

40. Defendant objects to the Court’s failure to provide a rational process for the jury to determine life or death: the special issue on mitigation is made vaguely conditional on the one on future dangerousness, burdening the consideration of mitigating circumstances that are not related to future dangerousness with a vague presumption in favor of death if the mitigating circumstances are somehow not “sufficient” in comparison to something not stated in the special issues: perhaps the degree of future dangerousness, the deterrent value the jurors hold for the death penalty, the general deservedness of death estimated by the juror. 

41. Defendant objects to the Court’s failure to instruct the jury on how to rationally resolve the tension between the requirement of an individualized sentencing procedure and the provision of a mechanism to deter others from committing similar crimes. The charge, as it now appears, simply allows jurors to nullify one part of the charge, the special issues, in order to give effect to evidence that the jurors, for whatever reason, may believe to militate in favor of death.

42. Defendant objects to the Court’s failure to submit a definitional instruction to the jury defining continuing threat to society so as to select only the  “worst of the worst” for the death penalty.

43. Defendant objects to the punishment charge as a whole because the literal language used in Special Issue No. 2 trivializes the value of human life and the legal processes used to choose between life and death: “probability” without proper explanation, means no more than a bare chance, criminal acts of violence may mean no more than traffic violations, “threat” no more than minor property damage or loss, and “continuing” may similarly mean only for a very short time. The failure to define use of such important terms may well be regarded by jurors as strategic: it implies that death is the preferred sentence and amounts to a subtle comment on the weight of the evidence to be considered under all the special issues. Consideration of mitigating circumstances is made conditional upon, and perhaps related to a finding far too easily made. Given such an invitation to trivialize the process as this language affords, jurors may well fail to give serious consideration to any of the mitigating evidence before them.

44. Defendant objects to the punishment charge as a whole because it fails to permit a discretionary grant of mercy based on mitigating circumstances unrelated to, and apart from, the jurors’ assessment of the degree of the defendant’s deliberation, reasonable expectation of death of the victim,  “future dangerousness”, and lack of sense of provocation or self defense.

45. Defendant objects to the instructions, on page 1 of the proposed charge, that commands the jurors to consider evidence that “militates” for the imposition of the death penalty, and to the punishment charge as a whole because it fails to afford a rational, individualized sentencing process, or provide a rational process to permit a discretionary grant of mercy based on mitigating circumstances unburdened by the jurors’ perhaps strong desire to deter others from committing similar crimes.

46. Defendant objects to the instruction, in the second paragraph of part II of the proposed charge, that inappropriately highlights at the outset of the charge the “character” the Defendant and the “circumstances of the offense.”

47. Defendant objects to the punishment charge as a whole because it fails to provide a rational process to permit a discretionary grant of mercy based on mitigating circumstances.

48. Subject to the Court’s adverse rulings on his previously filed motions for relief under Atkins v. Virginia, 536 U.S. 304 (2002), and without intending to waive the same, but still insisting upon a separate jury trial on the issue of mental retardation, Defendant objects to the punishment charge as a whole because it fails to provide a rational process to determine whether Defendant is mentally retarded.

49. Subject to the Court’s adverse rulings on his previously filed motions for relief under Atkins v. Virginia, 536 U.S. 304 (2002), and without intending to waive the same, but still insisting upon a separate jury trial on the issue of mental retardation, Defendant objects to the manner of the conduct of this trial and punishment charge as a whole because the Court has failed to provide a rational process to determine whether Defendant is mentally retarded, separate and apart from, and untainted by, any consideration of the facts of the crime, and any extraneous offenses or misconduct Defendant may have committed.

50. Defendant objects to the  punishment charge as a whole because it fails to instruct the jury that Defendant was held to be mentally retarded by the Supreme Court of the United States in its 1989 opinion, and that it must therefore return a life verdict.  See Penry v. Lynaugh, 492 U.S. 302 (1989) (overruled in part on other grounds).

51. Defendant objects to Special Issue No. 2, inquiring into “future dangerousness”, and the punishment charge as a whole because there is no rational or scientific basis upon which to base such a prediction.

52. Defendant objects to Special Issue No. 2, inquiring into “future dangerousness”, and the punishment charge as a whole, because there is no instruction to the jury that they may consider “non-Penry” mitigating evidence to rebut, and raise a reasonable doubt about, the state’s claim of future dangerousness, deliberation and reasonable expectation of death, as well as in consideration of Special Issue No. 4 on mitigating circumstances.

53. Defendant objects to the first special issue, inquiring into “deliberation” on the grounds that, by such phrase, the Court attempts to hold Defendant to the “reasonable man” standard where there is ample evidence that Defendant is mentally retarded to such a degree that he does not have the same ability to deliberate as would a person with normal intelligence, and that without an explanation of what is meant by “deliberately”, making it clear to the jury that they are to take into account Defendant’s mental condition, social and cultural deprivation, and all other factors shown by the evidence which serve to diminish the capacity of Defendant to appreciate the consequences of his acts, in making their determination as to whether or not he acted deliberately, this special issue denies the right of Defendant to an individualized sentencing proceeding and a fair trial by a fair and impartial jury which renders this proceeding unreliable, all of which violates the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Article I, Section 19 of the Texas Constitution.

54. The Defendant objects to the first special issue, inquiring into “reasonable expectation that death would result” on the grounds that, by such phrase, the Court attempts to hold the Defendant to the “reasonable man” standard where there is ample evidence that the Defendant is mentally retarded to such a degree that he might very well not have had the expectation that death would result from the injuries inflicted, even if an ordinary and prudent person would have had such an expectation, which is not admitted, but expressly denied, and that without an explanation of this phrase, making it clear to the jury that they are to take into account Defendant’s mental condition, social and cultural deprivation, and all other factors shown by the evidence which serve to diminish the capacity of Defendant to appreciate the consequences of his acts, in making their determination as to whether or not he had such an expectation, this special issue denies the right of Defendant to an individualized sentencing proceeding and a fair trial by a fair and impartial jury which renders this proceeding unreliable, all of which violates the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Article I, Section 19 of the Texas Constitution.

55. Defendant objects to the portion of the charge which defines a mitigating circumstance on the ground that it places the burden on Defendant to show that a death sentence is inappropriate in this case, rather than placing the burden on the State to show that a death sentence is appropriate beyond a reasonable doubt.

56. Defendant objects to the Court’s proposed instruction on mitigation as it violates the Eight Amendment to the United States Constitution because there is a reasonable likelihood that it would be interpreted by a rational jury to require a death sentence, unless Defendant proffers mitigating evidence that casts doubt on his guilt.  Since there is nothing in the instruction that explains the difference between “guilt” and “personal culpability,” the jury will probably equate the two terms.

57. Defendant objects to the charge because the charge fails to instruct the jury that mental retardation may only be considered as a mitigating circumstance and not as an aggravating circumstance.

58. Defendant objects to the charge because the charge fails to instruct the jury that brain damage may only be considered as a mitigating circumstance and not as an aggravating circumstance.

59. Defendant objects to the charge because the charge fails to instruct the jury that child abuse may only be considered as a mitigating circumstance and not as an aggravating circumstance.

60. Defendant objects to the “no-sympathy” instruction contained in the proposed charge because this language does not appear anywhere in Texas’ capital sentencing statutes; it is at variance with the critical provisions of Article 38.05, 36.14 and  37.071 Sec. 2(3) (e), Texas Code of Criminal Procedure, and it renders the process of consideration of mitigating circumstances irrational in violation of Penry II. The anti-sympathy charge violates Texas Code of Criminal Procedure, Article 36.14, in that it 1) fails to distinctly set forth the law applicable to the case; instead this anti-sympathy charge is a confusing and conflicting “overlay” that leaves the jury without guidance as to what they may and may not consider 2) states the opinion of the Court as to the weight of the evidence, by suggesting that some unknown part of the evidence engenders “mere sympathy,” etc. 3) is calculated to arouse sympathy for the victim and her family, or excite the passions of the jury against the Defendant. See Rocha v. State 16 S.W.3d 1 (Tex. Crim. App. 2000); Johnson v. State, 2000 WL 1598620 (Tex.App.—Dallas 2000).

a. Further, the anti-sympathy charge violates Texas Code of Criminal Procedure Article 38.05, in that it amounts to 1) a comment on the weight of the evidence, 2) a comment on the bearing of the evidence upon the case, and, 3) a remark calculated to convey to the jury the Court’s opinion of the case. See Blue v. State, 41 S.W.3d 129 (Tex.Crim.App.2000) (citing Lagrone v. State, 209 S.W. 411 (Tex. Crim. App. 1919)).

b. The Defendant objects to the “no-sympathy” instruction contained in the proposed charge because it has been improperly inserted and imported from a California punishment charge which reads as follows: 

"(a) The circumstances of the crime of which the Defendant was convicted in the present proceeding and the existence of any special circumstance[s] found to be true. "(b) The presence or absence of criminal activity by Defendant, which involved the use or attempted use of force or violence or the expressed or implied threat to use force or violence. "(c) The presence or absence of any prior felony conviction. "(d) Whether or not the offense was committed while the Defendant was under the influence of extreme mental or emotional disturbance. "(e) Whether or not the victim was a participant in the defendant's homicidal conduct or consented to the homicidal act. "(f) Whether or not the offense was committed under circumstances, which the Defendant reasonably believed to be a moral justification or extenuation for his conduct. "(g) Whether or not the Defendant acted under extreme duress or under the substantial domination of another person. "(h) Whether or not at the time of the offense the capacity of the Defendant to appreciate the criminality of his conduct or to conform his conduct to the requirements of law was impaired as a result of mental disease or defect or the affects [sic] of intoxication. "(i) The age of the Defendant at the time of the crime. "(j) Whether or not the Defendant was an accomplice to the offense and his participation in the commission of the offense was relatively minor. "(k) Any other circumstance which extenuates the gravity of the crime even though it is not a legal excuse for the crime."

CALJIC 8.84.1.  The proposed “no-sympathy’ instruction, taken out of the context, where it was narrowly approved, in California v. Brown, 479 U.S. 538 (1987), improperly limits, or at least creates impermissible confusion about, the propriety of the jury’s consideration of legitimate mitigating evidence that may also arouse sympathy in the minds of reasonable jurors with the normal and usual sensibilities about child abuse and mental retardation. This is a violation of Penry I and Penry II.
61. Defendant objects to that part of the punishment charge at part VI, page 4 of the first proposed charge, which requires only “clear proof” that Defendant committed extraneous offenses, on the grounds that such language impermissibly dilutes the Court’s charge on reasonable doubt, thus rendering the punishment trial too inherently unreliable to support the imposition of death as a penalty.

62. Defendant objects to that part of the punishment charge at part VII., page 5 of the first proposed charge, which requires the jurors to “consult with one another” and to “deliberate with a view toward reaching an agreement”, if they can do so “without violence to individual judgment.” This instruction contravenes and dilutes Tex. Code Crim. Proc. Art. 37.0711, Sec. 3(3)(d)(1), which requires a unanimous verdict to support an affirmative finding to the first three special issues. It also conflicts with the jurors’ oath to render a true verdict according to the law and the evidence required by Art. 35.22. An individual juror’s  “true verdict” may well not be in “agreement” with that of any other juror; if that is so, it still is entitled to the same dignity and respect as that of any other juror or jurors.  The use of the word “violence”, as applied to the jurors’ individual judgment is metaphoric, as it conjures images of one juror actually using or threatening force against another; such language is confusing and renders the entire jury trial an irrational process that cannot be relied upon. This language will have the effect of coercing “holdout” jurors who, perhaps unknowingly, hold veto power over the state executioner. This is improper; such a check is needed to assure that the death sentences that are actually carried out result from an undeniably reliable, rational process.

63. Defendant objects to the concluding paragraphs on page 4 and 5 of the proposed charge because they, and the charge as a whole, fail to instruct the jury not to return a compromise verdict.

64. Defendant objects to the Court’s instruction, see Proposed Charge, Section IV at p. 2, that “[t]he jury will answer Special Issue No. 4 either ‘Yes’ or ‘No’” (emphasis added) inasmuch as this instruction precludes the possibility of a hung jury and thus could in effect coerce one or more jurors to switch their vote and thus return a false verdict against their oath.

65. Defendant objects to the failure of the Court’s charge  to inform the jury that if they do not unanimously agree  on special issues one through three, that has the same dignity and respect as a “Yes” or  “No” answer, and is the same in legal effect as a “No” answer. This failure to inform the jury of all their options provided by our law renders our capital sentencing process irrational and unreliable under the Eighth and Fourteenth Amendments. Jurors are required to take oaths regarding their qualifications to be jurors, and to render a true jury verdict according to the law. They expect no less of their public officials, such as judges and prosecutors. 

66. Defendant objects to the failure of the Court’s charge  to inform the jury that if they do not unanimously agree  on special issues one through three, that has the same dignity and respect as a “Yes” or  “No” answer, and is the same in legal effect as a “No” answer.  The making of such a material omission of applicable law in the charge to the jury denies the jurors the equal protection of the law and due process of law in that it subverts and distorts their right to freely participate in their own tax supported criminal justice system, managed by public officials they elect at the polls. The judge, the prosecutors, the defense counsel, even the bailiff likely know the effect of a holdout juror; the jurors themselves deserve, and through the undersigned counsel, demand fair and equal treatment under the law. Since the jurors are not in a position to assert their rights in this regard, Defendant may do so. See Batson v. Kentucky, 476 U.S. 79 (1986) (overruled in part on other grounds). 

67. Defendant objects to the failure of the Court’s charge  to inform the jury that if they do not unanimously agree  on special issues one through three, that has the same dignity and respect as a “Yes” or  “No” answer, and is the same in legal effect as a “No” answer.  The Supreme Court granted relief in Penry II because the jurors were required to give false answers in their verdict in order to give effect to mitigating circumstances. See Penry v. Johnson, 532 U.S. 782 (2001).  Now, in Penry III, the State proposes that the judge give a misleading charge to the jury. Aside from violating the ancient maxim that “Honesty is the best policy”, and the biblical commandment about bearing false witness, this charge violates Tex. Code Crim. Proc. Art. 36.14, which requires the Court to give a charge that “distinctly” sets forth the  “law applicable to the case.” Art. 36.14 simply carries out and gives effect to the Texas “due course of law” clause of the Texas Constitution and the Due Process Clause of the United States Constitution; it must control over Art. 37.0711, Sec. 3(3)(i), which seeks to suppress and conceal important information from the jurors. See Simmons v. South Carolina, 512 U.S. 154 (1994) (requiring truth in capital sentencing).

68. Defendant objects to the Court’s instruction that “the Court shall sentence Defendant to death” in the event that the jury answers “yes” to Special Issues Nos. 1, 2 and 3 and “no” to Special Issue No. 4 on the grounds that this instruction misstates the law and violates the right of Defendant, a mentally retarded person, to be free from cruel and unusual punishment as guaranteed by the Eighth Amendment to the United States Constitution.  See Atkins v. Virginia, 536 U.S. 304 (2002).

69. Defendant who, pursuant to Tex. Crim. Proc. Code Ann. art. 1.14(a) (Vernon 2001), has knowingly, voluntarily and irrevocably waived any and all time credits accrued since his incarceration in 1979, whether due him under Tex. Crim. Proc. Code Ann. art. 42.03 § 2(a) (Vernon 2001), Tex. Gov’t Code Ann. § 498.003 (Vernon 2001), or under any other law, statute, rule or regulation, objects to the Court’s failure to instruct the jury that if sentenced to life imprisonment he would in any event not be eligible for parole for at least 20 years from the date of sentencing.  See Simmons v. South Carolina, 512 U.S. 154 (1994); see also Brown v. Texas, 522 U.S. 940 (1997) (Stevens, J., opinion with respect to denial of cert.).

70. Defendant who, pursuant to Tex. Crim. Proc. Code Ann. art. 1.14(a)  (Vernon 2001), has knowingly, voluntarily and irrevocably waived the right to be sentenced and to be considered for parole under the law in effect in 1979 and has, as an integral part of that waiver, knowingly, voluntarily and irrevocably agreed to be sentenced and considered for parole under Tex. Gov’t Code Ann. §§ 508.145(b), 508.149 (Vernon 2001), objects to the Court’s failure to instruct the jury that if sentenced to life imprisonment he would in any event not be eligible for parole for at least 40 years from the date of sentencing.  See Simmons v. South Carolina, 512 U.S. 154 (1994); see also Brown v. Texas, 522 U.S. 940 (1997) (Stevens, J., opinion with respect to denial of cert.).

71. In the event that the Court overrules the immediately preceding objection, Defendant who, pursuant to Tex. Crim. Proc. Code Ann. art. 1.14(a)  (Vernon 2001), has knowingly, voluntarily and irrevocably waived the right to be sentenced and to be considered for parole under the law in effect in 1979 and has, as an integral part of that waiver, knowingly, voluntarily and irrevocably agreed to be sentenced and considered for parole under Tex. Gov’t Code Ann. §§ 508.145(b), 508.149 (Vernon 2001), and has thereby placed himself in the identical position as all other persons subject to sentencing under Tex. Gov’t Code Ann. § 508.145(b) (Vernon 2001), objects to the Court’s failure to instruct the jury in the manner specified by Tex. Code Crim. Proc. Ann. art. 37.071 § 2(e)(2)(B) (Vernon 2001).  See Simmons v. South Carolina, 512 U.S. 154 (1994); see also Brown v. Texas, 522 U.S. 940 (1997) (Stevens, J., opinion with respect to denial of cert.).

72. Defendant objects to the Court’s failure to instruct the jury that “if sentenced to life imprisonment the Defendant would not be eligible for parole for at least 40 years from the date of sentencing.  That is to say, he would not be eligible at any time before the year 2042.  Moreover, eligibility for parole does not mean that parole will be granted.”  See Simmons v. South Carolina, 512 U.S. 154 (1994); see also Brown v. Texas, 522 U.S. 940 (1997) (Stevens, J., opinion with respect to denial of cert.).

73. In the event that the Court overrules the immediately preceding objection, Defendant objects to the Court’s failure to instruct the jury that eligibility  for parole does not mean that parole will be granted.  See Simmons v. South Carolina, 512 U.S. 154 (1994); see also Brown v. Texas, 522 U.S. 940 (1997) (Stevens, J., opinion with respect to denial of cert.).

74. Defendant objects to the proposed verdict form as currently formatted and requests that Special Issue No. 4 be placed before the other Special Issues and that the jury be directed to answer Special Issue No. 4 before proceeding, if necessary, to the remaining Special Issues, so as to dispel the false impression that the mitigation issue is related to or dependent upon the answers to one or more of the other special issues.

75. Defendant objects to the proposed verdict form as currently formatted and requests that each Special Issue, together with the possible answers that correspond to the respective Special Issues, appear on a separate page  and that accordingly no page break appear either between a given Special Issue and the corresponding possible answers or between the two possible answers to a given Special Issue.

76. Defendant objects to the proposed verdict form as currently formatted and requests that the order of the possible answers to Special Issue No. 4 be reversed from their current order so that the “yes” answer appears before the “no” answer, so as to dispel the false impression that a negative answer is preferred by the law or by the court.



WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that this Honorable Court will sustain the foregoing objections to the Court's charge, pursuant to Texas Code of Criminal Procedure, Article 36.14, Article 1, Sections 10, 13, 15 & 19 of the Texas Constitution, and the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, and give an appropriate Instruction to the jury on the matters raised by said objections during this the hearing on punishment.





Respectfully submitted on this the ____ day of___________, 200[ ].


By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the above and foregoing document was delivered to the office of the Criminal District Attorney, [ ], Texas, on this the [ ] day of [ ], 20[ ].




[ ATTY ]

CAUSE NO. [ ]

THE STATE OF TEXAS


§

IN THE [ ]TH DISTRICT







§

VS.





§
COURT OF







§

[ DEFENDANT ]       



§
[ ] COUNTY, TEXAS
O R D E R

     On this day came on to be heard the foregoing Defendant's objections to the charge, and the same having been timely and properly presented to the Court, prior to the reading of the charge to the jury, the same are hereby denied, to which Defendant duly excepts under Texas Code of Criminal Procedure, Article 36.14, Article 1, Sections 10, 13, & 19 of the Texas Constitution. and the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution.

     SIGNED:

                                   ____________________________

                                    JUDGE PRESIDING
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