 SEQ CHAPTER \h \r 1CAUSE NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRICT

MOTION FOR ORDER PROHIBITING USE OF “NO SYMPATHY” INSTRUCTION
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, Defendant, by and through Defendant's Attorney of Record, who makes and files the above captioned motion, and would show the court as follows:  


Defendant, a black man, stands accused of capital murder; this motion is made and filed at his [ year ]  re-trial of the punishment phase of the case.

1. The state seeks to impose death by lethal injection as a punishment.

2. The Defendant reasonably expects the prosecution to submit a “no-sympathy” instruction to the court, and urge its inclusion in the punishment instructions to the jury, and to use it at voir dire to qualify panelist for jury service in this case.

3. Defendant expects the State’s requested charge to read substantially as follows: “You are instructed that you are not to be swayed by mere sentiment, conjecture, sympathy, passion, prejudice, public opinion, or public feeling in considering all the evidence before you.”

4. This language does not appear anywhere in Texas’ capital sentencing statutes; it is at variance with the critical provisions of Article 38.05, 36.14 and 37.071, Texas Code of Criminal Procedure, and it will not meet constitutional muster in the context of this case, as further explained in Defendant’s brief in support of this motion, filed herewith.

5. The Defendant also reasonably expects the prosecution team to attempt to indoctrinate the prospective jurors at voir dire, and the actual jurors, at opening statement, trial, and at final argument, with the erroneous notion that credible evidence, legitimately mitigating against the imposition of death as a penalty, must (or, may properly) be disregarded, if only it also arouses sympathy, sentimental feelings, or passion.

6. Defendant says that the Eighth and Fourteenth Amendments require that jurors must be allowed and required to both consider and give effect to all mitigating evidence.




7. Further, our legislature has vaguely defined mitigating evidence to include even “sympathetic” evidence of the defendant’s background, his character, the circumstances of the offense, and his personal moral culpability, Art. 37.071, Sec. 2(3) (e), subject to the conflicting, dubious, and controversial provison that evidence is not mitigating unless it “might” be regarded as reducing the defendant’s “moral blameworthiness.” Art. 37.071, Sec 2 (3)(f)(4).

8. Background is beyond complete individual control, and good, or acceptable, character traits exhibited in the past, combined with some sort of extenuating circumstance present at the time of the crime, is exactly the sort of thing that engenders sympathy, sentiment and passion.

9. Defendant says that the giving of this instruction amounts to an attempt to nullify the proper consideration and effect of legitimate mitigating circumstances; at best, it bears an impermissible risk of improperly circumscribing and burdening effective consideration of circumstances likely to evoke sympathy, etc.






10. With respect to the instruction’s prohibition against the use of mere “conjecture,” Defendant says that this part of the instruction intrudes upon the basic province of the jury: to make reasonable deductions from the evidence. 







11. Defendant says that the addition of the “no-conjecture” prohibition does not enhance, and may well impair, the “reasoned moral process” already required by the jurors’ oath to render a true verdict according to the law and the evidence.





12. The prohibition against the use of prejudice, public feeling and public opinion similarly does not enhance, but may well impair, the jurors’ ability to engage in a reasoned moral process.

13. The use of this charge conflicts with the above mentioned provisions of Article 37.071, and it tends to inject unnecessary confusion into the charge, which violates Texas Code of Criminal procedure Article 36.14, (requiring the court to submit to the jury a written charge, distinctly setting forth the law applicable to the case), for all of which defendant prays the judgment of this court, prohibiting its use at any stage of the trial.

14. Defendant further urges this motion pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, and Article 1, Sections 10, 13, & 19 of the Texas Constitution.


WHEREFORE, PREMISES CONSIDERED, Defendant moves the Court grant this Motion in all things, by signing an order absolutely prohibiting the use of the “no-sympathy” instruction, and if such relief is denied, by signing an order circumscribing its use and application, in substantially the same form as that appended hereto.







Respectfully submitted,


By: __________________________________        COUNSEL  FOR THE DEFENDANT

State Bar No._____________________________







Address:______________________________







_____________________________________







Telephone: (     )     - 







_____________________________________







CO-COUNSEL

CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the above and foregoing document was delivered to the office of the Criminal District Attorney, ___________, Texas, on this the _____day of ___________, 20[ ].







____________________________________









COUNSEL

CAUSE NO. _________

THE STATE OF TEXAS                                                            IN THE DISTRICT COURT OF

vs.
                                                                                      __________COUNTY, TEXAS  

_____________________                                                    __________ JUDICIAL DISTRICT

O R D E R

     BE IT REMEMBERED, that on the ______ day of _______________, 20[ ], came to be considered the above and foregoing Motion.  After consideration of the same, it is the opinion of the Court that Defendant's Motion be:

(  )
GRANTED, and it is ordered that the entire “no sympathy” instruction shall not be used in any phase of the trial of this case.

(  )
GRANTED, and it is ordered that no part of the “no sympathy” instruction shall  be used in any phase of the trial of this case, EXCEPT the following: mere sentiment, conjecture, sympathy, passion, prejudice, public opinion, or public feeling.

(  )
DENIED as to all relief not expressly granted above, to which ruling Defendant excepts under the provisions of Texas Code of Criminal Procedure, Article 37.071 and Art. 36.14, cited in the above Motion, and the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, and Article 1, Sections 10, 13, & 19 of the Texas Constitution.


(  )
SET FOR HEARING ON THE ______ day of _______________, 20[ ], at ______ o'clock ____.

     SIGNED:

                                   ____________________________

                                    JUDGE PRESIDING

