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THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

_________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRIC

MOTION TO PRECLUDE THE SUBMISSION OF A §8.04(b) INSTRUCTION 

ON VOLUNTARY INTOXICATION DURING THE PUNISHMENT PHASE

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, the defendant _________________, by counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 & 19 of the Texas Constitution and files this his motion to preclude the Court from instructing the jury pursuant to Texas Penal Code Section 8.0b(b) and in support thereof, the defendant would show:

1. The defendant has submitted mitigating evidence that he was voluntarily intoxicated at the time of the offense.

2. Section 8.04 of the Texas Penal Code provides that "temporary insanity caused by intoxication" may be considered in mitigation of punishment.   In Jaynes v. State, 673 S.W.2d 198, 202 (Tex. Crim. App. 1984) (overruled on other grounds), the Court of Criminal Appeals held that a trial court should submit a §8.04 instruction when there is evidence that a defendant was intoxicated at the time of the crime.

3. Defendant contends that a §8.04(b) instruction submitted during the punishment phase of a capital case would be a violation of the Fifth (due process of law), Eighth (cruel and unusual punishment) and Fourteenth (Bill of Rights applicable to States, due process and equal protection)  Amendments to the United States Constitution since it would entirely preclude jurors' consideration of mitigating evidence of a capital defendant's intoxication unless jurors believed that the intoxication rose to the level of temporary insanity.  Cf. Smith v. McCormick, 914 F.2d 1153 (9th Cir. 1990); see also, Ex parte Rogers, 819 S.W.2d 533, 537 (Tex. Crim. App. 1991) (Clinton, J., dissenting, joined by Baird & Maloney, JJ.) ("[T]his instruction does not even purport to empower the jury to give mitigating effect to evidence of voluntary intoxication that does not rise to the level of temporary insanity.  A juror who believed a capital [defendant] was not so intoxicated as to be incapable of appreciating the wrongfulness of his action [i.e., being temporarily insane] might nevertheless find him less morally culpable than would have been a sober man committing the same crime.").  See also, Jurek v. Texas, 428 U.S. 262 (1976); Eddings v. Oklahoma, 455 U.S. 104 (1982) (overruled on other grounds); Hitchcock v. Dugger, 481 U.S. 393 (1987); Bell v. Ohio, 438 U.S. 637, 640, 57 L. Ed. 2d 1010, 98 S. Ct. 2977 (1978) (companion case to Lockett v. Ohio, 438 U.S. 586, 57 L. Ed.2d 973, 98 S. Ct. 2954 (1978)); Winston v. United States, 172 U.S. 303, 313 (1899).

4. “Intoxication” means disturbance of mental or physical capacity resulting from the introduction of any substance into the body.  Texas Penal Code Section 8.04(d).  This is the definition that should be given to the jury under the cases cited above.  The jury should further be instructed, along with the instruction set out in Tex. Code Crim. Proc. art. 37.071(3)(e)(1), as follows:



INSTRUCTION NO. ______

 
 
In arriving at your answer to Instruction No. _____ above, you may consider Mr. ____________’s voluntary intoxication as a mitigating circumstance to warrant that a sentence of life imprisonment rather than a death sentence be imposed.


Wherefore, premises considered, the defendant ________________, prays this Court instruct the jury as requested herein. 






Respectfully submitted on this the __ day of______, 200__.

  By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







___________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.







_______________________________________

