 SEQ CHAPTER \h \r 1PRACTICE NOTE:  This motion is designed to address the all too common practice of judges who will rehabilitate a pro-death juror.   While the judge has a great deal of discretion in jury selection, her involvement in the jury selection process distorts the information gathering.  Judges will rarely, if ever, try to rehabilitate a prospective juror who has serious concerns about an ability to impose the death penalty.   It is important for counsel to become familiar with Morgan v. Illinois and how this important case impacts capital jury selection in Texas.   Some of the practices that are generally accepted in Texas jury selection violate the 6th, 8th and 14th Amendments to the U.S. Constitution. 

INDICTMENT NO. _______

THE STATE OF TEXAS
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IN THE DISTRICT COURT OF
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vs.





§

_________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRICT
MOTION SEEKING TO PRECLUDE JUDICIAL REHABILITATION AND GRANTING OF IMPROPER CHALLENGES FOR CAUSE

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, _____________________, the Accused in the above cause, by and through counsel, and pursuant to the 5th, 6th, 8th, and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13, and 19 of the Texas Constitution and applicable Rules of Criminal Procedure and makes this Motion Seeking to Preclude Judicial Rehabilitation of prospective jurors and the Granting of Improper Challenges for Cause.  In support thereof, the Accused would show:

1. The Accused has been indicted for capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a “greater degree of accuracy and fact finding than would be true in a non-capital case.”  Gilmore v. Taylor, 508 U.S. 333, 342 (1993); see also Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. It is the duty of this Court and the Texas Court of Criminal Appeals to make certain that the death sentence is not “wantonly or freakishly” imposed and that the purposes of Art. 37.071 are accomplished.  Ellason v. State, 815 S.W.2d 656, 660 (Tex. Crim. App. 1991).

4. Jury selection in this case is scheduled to begin on the  ______ day of ________, 200__.   The Accused has filed his motion demanding to conduct an individual voir dire of each prospective juror, outside of the presence of other veniremen. 

5. Judges often use juror rehabilitation to keep potential jurors on the panel. The process starts when a potential juror admits to facts that indicate a bias. At that point, the court could dismiss the member from the jury panel or question him further. For example, a judges often ask, “If the court were to instruct you, as a matter of law, to only consider evidence that is presented from the witness stand, could you set aside your bias?” 1 If the potential juror answers affirmatively, he is often deemed to be rehabilitated and may be allowed to remain on the jury panel. If the potential juror answers negatively, the judge or attorneys might continue to question him until he gives the desired answer, or he can be dismissed for cause. 

6.  Juror rehabilitation by the Court has many critics who say the process keeps impartial members on the jury. Chief Justice Marshall raised the issue almost two hundred years ago and doubted the ability of a juror to be successfully rehabilitated: 

He may declare that notwithstanding these prejudices he is determined to listen to the evidence, and be governed by it; but the law will not trust him. Is there less reason to suspect him who has prejudged the case, and has deliberately formed and delivered an opinion upon it? Such a person may believe that he will be regulated by testimony, but the law suspects him, and certainly not without reason. He will listen with more favor to that testimony which confirms, than to that which would change his opinion. 2

7. Judges have taken attempts to rehabilitate pro-prosecution jurors to the extreme.  Even when jurors seem unwilling to set their beliefs aside, the court has not excused them for cause. 3  In one case, a defense attorney asked a potential juror whether she would have a “difficult time” following the law and being impartial when evidence showed the defendant had at least one previous DUI conviction. 4 She responded, “I don’t have a problem following the law. It’s just that I don’t think DUI laws are strict enough. I think once you’re convicted you should not be driving.” 5 The judge asked the juror if she could listen to his instructions and not be prejudiced. She said she could listen to his instructions but she admitted, “It would still be there, you know, would still be a thought that might skew what I might would think.” 6 The prosecutor continued questioning the juror and she agreed she could follow the law, but she maintained her position that she had “really strong feelings against DUI.” The prosecutor asked her if she could follow the law despite the strong feelings, and the potential juror said she could be fair. The defense attorney then questioned her about whether she could be fair, and the juror said, “I think I could be fair. I can listen…So, you know, I could listen and do it but that is like one of my little things, you know, is DUI.” At that point, the defense attorney tried to strike the potential juror for cause, but the court refused to do so. The defense attorney had to use a peremptory strike. 7 The court of appeals reversed the decision and ruled that “[a] trial judge should err on the side of caution by dismissing, rather than trying to rehabilitate, biased jurors because, in reality, the judge is the only person in a courtroom whose primary concern, indeed primary duty, is to ensure the selection of a fair and impartial jury.” 8   However, this duty is often not honored by attempts to rehabilitate, especially when it is only pro-death jurors who are singled out by the court for rehabilitation.

8. The court in Ivey found that trial courts used their discretion to rehabilitate jurors that were “clearly biased and partial.” 9  Critics of juror rehabilitation argue judges use their discretion and frequently rule in favor of jurors who support the death penalty. “The arbitration of this approach is confirmed by the fact that none of the reported decisions applying it to dismiss jurors has ever used it to reverse a trial court decision that excluded a juror whose so-called ‘final’ answer was that he or she would consider the death penalty.” 10  

9.   Potential jurors can often be intimidated by the Court and provide those answers that the venireman “knows the judge wants to hear.”  Susan Jones researched the difference between the impact of judge-conducted voir dire versus attorney-conducted voir dire. Jury eligible participants took part in a mock voir dire where they were either questioned by the judge or the attorney.11 Jones found that “[p]articipants altered their responses almost twice as much during judge-conducted voir dire as during attorney-conducted voir dire.” 12 She also discovered that jurors were less open when they were questioned by a judge versus an attorney. Even when judges tried to be friendly, they still exerted pressure on jurors to behave in a way acceptable to them. In conclusion, Jones’s research shows jurors are somewhat hesitant to offer honest answers, especially when questioned by judges.  In a federal criminal case in Illinois, the judge questioned a potential juror concerning the law: 13
Judge: “You are satisfied that if the Government failed to prove the guilt of the defendants beyond a reasonable doubt, you would find them innocent, right?”

Juror: “I have to think about it.”

Judge: “I am going to tell you if the Government failed to prove their guilt beyond a reasonable doubt you will have to find them innocent, if you are a good and proper juror in the case. You understand?”

Juror: “Yes.”

This was obviously a potential juror who the defense could have reasonably challenged for cause.  He or she was not ready to hold the Government to its burden of proving the elements of the offense beyond a reasonable doubt.  The judge may have taught the juror about the legal standard during the interaction, but critics could say he “merely succeeded in getting the juror to say the magic words” that would keep him on the jury. 14 Other studies confirm that jurors consciously or subconsciously respond to questions in a way that will please the judge. “Proof of this tendency exists in the statistical decline of juror admissions to bias as the voir dire session progresses.” 15 

10. Pressure from a judge is not the only reason why potential jurors may hide their biases during voir dire. Some people may just want to stay on the jury. 16 Others may feel social pressure from the peers in the room, or they may want to stay safe and repeat other jurors’ answers. Middendorf and Luginbuhl found that jurors who viewed others take part in voir dire were more likely to endorse due process issues. 17 The researchers described the effect as a positive one and they argued the exposure and endorsement of due process issues “resulted because those values were explained and explored during voir dire.” 18 The alternative, they admitted, (and which Movant would argue is likely the more accurate explanation) is that “jurors simply learned to give responses that would not lead the judge or attorneys to excuse them.” 19 

11. Some states share Justice Marshall’s skepticism about juror rehabilitation. Florida courts follow the view that a juror’s belief that “she is ‘fair’ or ‘I think I can be fair-minded’” should not be enough to keep the juror in the face of ambiguous statements of bias. 20  The sufficiency of the “fairness”, “follow the law” and “keep an open mind” questions that are often used by courts to rehabilitate a venireman was addressed by the United States Supreme Court in Morgan v. Illinois, one of the most important Supreme Court cases in the area of death penalty litigation generally and voir dire specifically. 21   In Morgan, the Court found that such general questions were not sufficient to allow a defendant to intelligently exercise his challenge for cause.  The Accused has a right under the 6th, 8th and 14th Amendments to the United States Constitution to make inquiry of the potential juror’s views in death penalty cases.  The question then is “[a]re the Court’s general ‘follow the law ‘questions adequate to detect those in the venire who should be challenged for cause?”  The Morgan court said:

The only issue remaining is whether the questions propounded by the trial court were sufficient to satisfy petitioner’s right to make inquiry.  As noted above, Illinois suggests that general fairness and “follow the law” questions, or the like employed by the trial court here, are enough to detect those in the venire who automatically would vote for the death penalty.  The State’s own request for questioning under Witherspoon and Witt of course belies this argument.  Witherspoon and its succeeding cases would be in large measure superfluous were this Court convinced that such general inquires could detect those jurors with views preventing or substantially impairing their duties in accordance with their instructions and oath.   But such jurors ---whether they be unalterably in favor of or opposed to the death penalty in every case --- by definition are ones who cannot perform their duties in accordance with law, their protestations to the contrary, not withstanding.22
New York courts also share the belief that some jurors cannot be rehabilitated. In People v. Johnson, the court found “when potential jurors themselves openly state that they doubt their own ability to be impartial in the case at hand, there is far more than a likelihood of bias.” 23 Texas law allows the doctrine of rehabilitation to clarify but not to nullify a previous response. The court in Lumberman’s Insurance Corp. v. Goodman would rather err on the side of caution with potential jurors:

In this country, where fair and impartial jurors can be had so readily, there is really no reason why questions of this character should arise, and in all cases where there is a possibility for serious doubt as to the impartiality of a juror, from whatever cause, the Court, in the exercise of the discretion conferred upon it, should properly discharge him. 24
12. Some compare a court asking a juror to set aside his/her bias to the situation where a judge asks a juror to disregard evidence heard at trial. In both cases, a judge asks jurors to disregard certain information they have learned. But research shows only forty-three percent of judges believe that juries are able to actually follow those instructions. 25 Judge Learned Hand referred to the instruction as a “placebo” for the mind and commented that few people had the ability to dismiss a fact already learned. 26 Studies also show that even if a person knows his own bias, he is often incapable of defeating its influence on his interpretation of the facts. 27 Courts in Florida and New York already recognize the fact that personal prejudices can permanently color a juror’s perspective at trial.

13. Critics of juror rehabilitation also point out that the process generally favors the prosecution.   In capital murder cases, some jurors hold strong beliefs in favor or in opposition of the death penalty. While lawyers on both sides have to rehabilitate potential jurors, defense attorneys many times are fighting a losing battle.  This is true because those who oppose the death penalty are often adamant in their positions.  Those who favor the death penalty are more likely to hide their feelings.  This is complicated by the routine practice of judges that has been identified above, to only attempt to rehabilitate the pro-death juror and to excuse the pro-life penalty juror for cause.  “Jurors who conscientiously oppose the death penalty rarely retreat from their position. By contrast, jurors who initially say they would vote for the death penalty for anyone convicted of murder can often be easily rehabilitated by prosecutors (or judges) soliciting assurances that they can be fair and follow the law, regardless of their beliefs.” 28 

14. Judges are more likely to side with the prosecutor when it comes to challenges for cause.   In Moore v. Gibson, the reviewing court found the trial judge did not abuse his discretion when he refused to permit the defense counsel to rehabilitate a juror who said he would not be able to vote for the maximum penalty of death. 29 At the same time, judges have been willing to rehabilitate jurors who initially stated they would vote automatically for death. 30 Other courts have allowed jurors who originally indicated they could not vote for a minimum penalty to be rehabilitated. In Pyles v. State, the court held the defendant was not entitled to a challenge against a juror who was rehabilitated after stating he would not consider the minimum punishment of five years in prison. 31 Several other cases involved the rehabilitation of jurors who indicated they could not consider probation for the defendant. 32 

15. In each trial, the ability to rehabilitate a juror means the loss of a peremptory strike for the opposing counsel. “Each prospective juror presented for potential challenge is worth fighting for; every juror the defense successfully rehabilitates results in another peremptory strike by the prosecutor and every juror the defense successfully challenges under Morgan represents one less peremptory strike to expend.” 33 If the judge is continuously siding with the prosecutor in determining the rehabilitation of a juror, then the defense attorneys are at a big disadvantage. In Ex parte Rutledge, one of the jurors had expressed a prejudice against the Southern Poverty Law Center, which represented the defendant. The juror said his prejudice might affect his decision in the trial. 34 At that point, the defense lawyer challenged the juror for cause. When the judge asked the juror if he could set aside his bias and base his verdict solely on the evidence, the juror replied, “I would guess I would. I just don’t know.” The judge overruled the challenge for cause, and the defense lawyer had to use a peremptory strike. The Alabama Supreme Court eventually reversed the case, ruling the juror should have been dismissed for cause.  The court’s error prejuded the defendant’s penalty-phase trial. Juror rehabilitation has a major impact on a defendant’s constitutional right to an impartial jury and a fair trial. The stakes are even higher in a capital murder trial. “When it comes to the punishment phase, the vote of one or two jurors will often be the deciding factor between life and death.” 35
16. Further aggravating the problem facing defense counsel in death penalty cases is the court’s granting for cause a challenge to one who voices a general objection to the death penalty or expresses conscientious or religious scruples against its infliction.  Texas law allows the state to make a challenge for cause on this basis, which is clearly unconstitutional. 36 The constitutional propriety of challenges on this basis was addressed in Morgan:

a State may not entrust the determination of whether a man should live or die to a tribunal organized to return a verdict of death.  Specifically, we hold that a sentence of death cannot be carried out if the jury that imposed or recommended it was chosen by excluding veniremen for cause simply because they voiced general objections to the death penalty or expressed conscientious or religious scruples against its infliction.  No defendant can constitutionally be put to death at the hands of a tribunal so selected.37  

17. The practices of judicial rehabilitation of only pro-death jurors violates the following provisions of the Texas Code of Judicial Conduct:

a) A judge shall comply with the law and should act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.38
b) A judge shall not allow any relationship to influence judicial conduct or judgment.39 

c) A judge shall perform judicial duties without bias or prejudice.40
WHEREFORE PREMISES CONSIDERED, Movant prays that upon hearing, he be granted the following relief by appropriate Court order that states:

1. The Court will not attempt to rehabilitate potential jurors.  If the Court has perceived that a venireman is confused by questions asked by the prosecution or defense, the concern will be addressed directly with counsel and not the venireman. 

2. If the Court has concerns about the effectiveness of questions asked during counsel’s voir dire, the Court will address those concerns directly to counsel rather than questioning the venireman. 

3. The Court will not grant a State’s challenge for cause simply because a venireman voices a general objection to the death penalty or expresses conscientious or religious scruples against its infliction.  



Respectfully submitted on this the ____ day of _______, 2004.






By: _____________________________
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