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THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

_________ COUNTY, TEXAS







§

____________________


§

_________ JUDICIAL DISTRICT

MOTION TO IMPANEL SEPARATE JURY FOR GUILT/INNOCENCE AND PENALTY PHASE OF CAPITAL TRIAL
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, _____________________, Defendant in the above cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution and moves the Court to impanel a jury for the guilt/innocence phase of this trial and a separate jury should a punishment phase of the trial be necessary.   In support thereof, Movant would show the Court the following:

1. The Defendant has been indicted for the offense of capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

3. Social science studies have revealed a “processing effect” of the death-qualification procedure, which benefits the prosecution and has deleterious effects on the capital defendant’s right to a fair trial.  See, e.g., Haney, On the Selection of Capital Juries, 8 Law & Human Behavior 121-151 (1984)(hereinafter referred to as “Haney”).  See also Jurow, New Data on the Effect of a “Death Qualified” Jury on the Guilt Determination Process, 84 Harv. L. Rev. 567 (1971); Cowan, Thompson, & Ellsworth, The Effects of Death Qualification on Jurors’ Predisposition to Convict and on the Quality of Deliberation, 8 Law & Human Behavior 53 (1984).  Such a procedure prejudices capital juries “not only because it alters the composition of the group ‘qualified’ to sit, but also because it exposes them to an unusual and suggestive legal process.”  Haney, at 121.  Significantly, jurors organized evidence elicited at trial in the way that it was presented to them during voir dire.  “[O]nce jurors have imagined themselves in the penalty phase of the trial, they may come to assume that it will occur, and begin to organize subsequent information in a manner consistent with that assumption.”  Haney at 130-131.

Exposure to death qualification increased subjects’ belief in the guilt of the defendant and their estimate that he would be convicted.  It also increased their estimate of the prosecutor, defense attorney, and judge’s belief in the guilt of the defendant.  The death qualification process led subjects to perceive both prosecutor and judge as more strongly in favor of the death penalty, and to believe that the law disapproves of people who oppose the death penalty.  And it led jurors to choose the death penalty as an appropriate punishment much more frequently than persons not exposed to it.  Thus, persons who had been exposed to death qualification not only differed from non-death-qualified subjects, but they differed in ways that were consistently prejudicial to the interests and rights of the defendants.

Haney at 128-129 (emphasis added).  

4. Death -qualified jurors are more conviction-prone than jurors who have not been “processed” through the death qualification procedure.  See Cowan, et al  at _____.
5. Without waiving the Defendant’s contention that process of “death qualifying” a jury in a capital case violates the Defendant’s rights to a Fair Trial, Equal Protection, Due Process and Effective Assistance of Counsel under both the State and Federal Constitutions, Movant respectfully requests that this Court impanel one jury to consider the Defendant’s guilt or innocence and, should the Defendant be found guilty, a separate jury to consider his punishment.

WHEREFORE, PREMISES CONSIDERED, the Defendant prays that this Court grant the relief as prayed for herein.




Respectfully submitted on this the _____ day of__________, 200__.

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
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