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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE
  §
RUSK COUNTY, TEXAS

MOTION TO QUALIFY THE PANEL PRIOR TO REQUIRING

THE DEFENDANT TO EXERCISE HIS PREEMPTORY STRIKES

TO THE HONORABLE JUDGE OF SAID COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, requests the court to qualify the panel prior to requiring the defendant to exercise his peremptory strikes.  In support, the defendant will show the following.  


Article 35.13 of the Texas Code of Criminal Procedure provides that “[a] jury in a capital case in which the state has made it know it will seek the death penalty, held to be qualified, shall be passed for acceptance or challenge first to the state and then to the defendant.”  Courts have applied this provision in various ways.  In some instances, the state and the defendant are required to make not only their challenges for cause, but also their peremptory strikes immediately upon passing the juror.  In other instances, the court will hear the challenges for cause and then pass the juror without requiring the parties to make their peremptory strikes.  Under this procedure, the court will qualify the panel and then pass each qualified juror to the state and then the defendant for the exercise of their peremptory strikes.  This latter procedure was discussed by the Court of Criminal Appeals in Rousseau v. State, 824 S.W.2d 579, 582 n.4 (Tex. Crim. App. 1992) (“An alternative procedure sometimes utilized in building the jury list is to question a number of veniremembers individually with no action being taken on individuals except challenges for cause.  After forty-two persons have been qualified and questioned (12 to be seated as jurors and 15 strikes for each side), the parties then make their strikes and objections much the same as in a non-capital case.  The twelve remaining veniremembers would then be seated and sworn as jurors.”), cert. denied 510 U.S. 919 (1993).  


Requiring the defendant to exercise his peremptory strikes immediately after the jury is passed on individual voir dire denies the defendant the opportunity to intelligently exercise his peremptory challenges.  Further, this procedure denies the defendant a fair trial, due process and due course of law, effective assistance of counsel, and causes the imposition of cruel and unusual punishment all in violation of the Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article I, Sections 10 and 15 of the Texas Constitution, and the analogous provisions of the Texas Code of Criminal Procedure.


WHEREFORE, PREMISES CONSIDERED, the defendant prays that this motion be granted and for any other relief to which he is justly entitled.  








Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing document has been hand delivered to the District Attorneys’ Office, on this the _____ day of _____________________, 200__.

____________________________________








Eric M. Albritton

CAUSE NO. CR02-043

STATE OF TEXAS



§
IN THE 4TH DISTRICT COURT 

§

VS.





§
IN AND FOR

§

ELZIE LEE MOORE


§
RUSK COUNTY, TEXAS

ORDER


BE IT REMEMBERED, that on the ______day of ________________________, 200__, came to be considered the defendant’s Motion to Qualify the Panel Prior to Requiring the Defendant to Exercise His Peremptory Strikes.  The court is of the opinion the motion should be in all things:


GRANTED
________


DENIED
________








____________________________________
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