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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE
§
RUSK COUNTY, TEXAS









MOTION IN LIMINE NO. ONE
TO THE HONORABLE JUDGE OF SAID COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, believes the prosecuting attorney and prosecution witnesses, during the course of this trial, will seek to allude to certain matters, outlined below, either during voir dire examination of the prospective jurors, opening statement, direct and cross-examination, and closing argument.  These matters include:

1. That the defendant in this case has the right to appeal the judgment of conviction.

2. A hearing outside the presence of the jury is necessary because of a motion or request filed by the defendant in this case, thereby placing "blame" upon the defendant for actions taken by counsel for the defendant in accordance with the defendant's constitutional and statutory rights.

3. That the defendant, subsequent to his arrest in this case, exercised his constitutional right to remain silent and not answer any questions asked of him by law enforcement officials.

4. That the defendant may have made a statement immediately after he was detained and/or arrested in this cause, to any law enforcement official.

5. That any witness for the prosecution or the defense including the accused, has taken or refused to take the polygraph examination and the results of any such polygraph examination.

6. That the prosecutor represents the family of the victim. Rougeau v. State, 738 S.W.2d 651 (Tex. Crim. App. 1987) (overruled on other grounds).

7. That the defendant may have been previously convicted of any criminal offense or may have been charged or arrested for any criminal offense or may have any criminal case presently pending against him, or may have committed some “bad act” at some prior time.  This evidence is inadmissible because Defendant has not been given proper notice as requested and its probative value is substantially outweighed by unfair prejudice and confusion of the issues pursuant to Rule 403 of the Texas Rules of Evidence.  Moreover, the court must hold a hearing outside the jury’s presence to determine if an offense was committed by the defendant.  See Kemp v. State, 846 S.W.2d 289, 309 (Tex. Crim. App. 1992).  If the court ultimately rules that the proffered evidence is admissible, the court must instruct the jury that it cannot consider that evidence unless the state has proved, beyond a reasonable doubt, that the defendant committed the acts.  Mitchell v. State, 931 S.W.2d 950, 954 ( Tex. Crim. App. 1996); Ex parte Varelas, 45 S.W.3d 627, 630-31 (Tex. Crim. App. 2001).  Lastly, the court must determine whether this evidence is relevant to “deathworthiness.”  See Rachal v. State 917 SW.2d 799, 807 (Tex. Crim. App. 1996)

8. That certain prosecution witnesses may be called to testify that the defendant has a “bad reputation” in the community or has an unfavorable character trait.

9. Any and all testimony concerning the impact of the offense on the deceased’s family and friends and evidence of the deceased’s character.

10. Any and all photographs and videos of Josianne and Raymond Osburn as well as the defendant.

11. Any and all evidence concerning violence in the Texas Department of Criminal Justice, Institutional Division.  Admission of this evidence is unconstitutional because it runs afoul of the request that sentencing must be individualized.  See Jurek v. Texas, 428 U.S. 262 (1976); Woodson v. North Carolina, 428 U.S. 280, 303-051 (1976).

12. Any statement made, or adopted, by the defendant.  It must be determined whether (1) the dictates of Article 38.22 and 15.17 were observed; (2) the statement was freely and voluntary given, Jackson v. Denno, 378 U.S. 368 (1964); Tex. Code Crim. Proc. Art. 38.21; (3) whether dictates Miranda v. Arizona, 384 U.S. 436 (1966), were observed; and (4) whether the statement is the product of an unconstitutional search or seizure.

13. Any and all expert testimony concerning, inter alia, future dangerousness, ballistics, cause of death, DNA, blood spatter, and scene reconstruction.  See Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992); Jordan v. State, 928 S.W.2d 550 (Tex. Crim. App. 1996); Nenno v. State, 970 S.W.2d 549 (Tex. Crim. App. 1998) (overruled in part on other grounds).

14. Any evidence or assertions of the deceased’s family members’ opinions of the alleged offense or of the defendant.

15. That the prosecutor takes an oath to see that justice is done, while defense counsel does not.

16. Any expression relating to the prosecutor’s belief that the defendant is guilty of the offense with which he has been charged.

17. Any expression of any law that is not included in the court’s charge to the jury.

18. Any appeal to the jury using racial, national, or religious prejudice.  

19. Any reference to public opinion if the defendant were acquitted.

20. Any reference as to punishment during the guilt/innocence phase of the trial.

WHEREFORE, PREMISES CONSIDERED, the defendant respectfully prays that this court instruct the prosecuting attorney not to mention, refer to or otherwise bring before the jury either directly or indirectly the matters set forth above without first obtaining a specific ruling from the court outside the presence of the jury that such reference and testimony is proper and admissible.  Moreover, the defendant requests the court to instruct the prosecutor to advise his witnesses of this motion and order.  Failure to grant this motion will adversely affect the defendant’s substantial rights and cannot be cured by an instruction to disregard.
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ATTORNEYS FOR THE DEFENDANT

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing document has been hand delivered to the District Attorney’s office, on this the _____ day of _______________, 2003.
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Eric M. Albritton
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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 

§

VS.
§

IN AND FOR

§

ELZIE LEE MOORE
§

RUSK COUNTY, TEXAS

ORDER


BE IT REMEMBERED, that on the ______day of ____________________________, 2003, came to be considered the above Motion in Limine No. One.  After consideration of the motion, it is the opinion of the court that defendant's motion be:


GRANTED
________


DENIED
________








____________________________________








JUDGE PRESIDING
1

