 SEQ CHAPTER \h \r 1No.______________________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§



VS.





§

_____________ COUNTY, TEXAS







§

_____________________


§
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 MOTION   FOR ORDER   “IN LIMINE” TO PRESERVE

 THE TRUE AND CORRECT MEANING OF “PROBABILITY” 

IN THE  FUTURE DANGEROUSNESS INSTRUCTION
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW the Defendant in the above styled and numbered cause, who makes and files the above captioned motion, on the following grounds:

1. Defendant stands charged with capital murder; the state seeks to impose death as a penalty.

2. In order to impose the death penalty, Texas law requires the state to secure a jury verdict finding that the defendant will be sufficiently dangerous in the future that his death is the appropriate penalty. Tex. Code Crim. Proc. art. 37.071 (2)(b)(1).

3. The text of the future dangerousness special issue is as follows: “Whether there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society”.

4. Defendant says that the common and ordinary understanding of the word “probability” is “more likely than not”, rather than the mathematical sense of the word, “ any possibility”. See Robison v. State, 888 S.W.2d 473 (Tex. Crim. App. 1994), where our Court of Criminal Appeals declared that our legislature intended the common and ordinary meaning, suggested above, in the “future dangerousness” special issue.

5. The force and meaning of the word “probability” in this special issue may not be diluted or rendered meaningless without serious constitutional implications affecting the conduct of this trial. See Jurek v. Texas, 428 U.S. 262 (1976) (citing Furman v. Georgia, 408 U.S. 238 (1972), where the Supreme Court made it clear that the three Texas special issues were needed to accommodate the Eighth Amendment and the Due Process Clause). Put simply, after Furman, the death penalty was reserved for the worst murders and the worst murderers; the three special issues were upheld because they were thought adequate to assist and guide Texas sentencing juries in making the final selection among those death eligible individuals for whom death is the appropriate penalty.

6. Further, after Furman, the death penalty cannot be imposed under sentencing procedures that create a substantial risk that it will be inflicted in an arbitrary and capricious manner. Gregg v. Georgia, 428 U.S. 153, 188 (1976), cautioned that the sentencing authority must be apprised of the information relevant to the imposition of the sentence and provided with standards to guide its use of the information." Id. at 195. That guidance is sufficient only if it channels the sentencer's discretion by clear and objective standards that provide specific and detailed guidance, and that the process for imposing the death penalty is rationally reviewable. Godfrey v. Georgia, 446 U.S. 420, 428 (1980).

7. Aggravating factors, (such as the Texas future dangerousness requirement), essential to the constitutionality of any death penalty scheme, must genuinely narrow the class of death-eligible persons in a way that reasonably justifies the imposition of a more severe sentence on the defendant compared to others found guilty of murder. Zant v. Stephens, 462 U.S. 862 (1983).

8. Further, both on their face, and as applied, aggravating circumstances must permit the sentencer to make a  "principled distinction between those who deserve the death penalty and those who do not." Lewis v. Jeffers, 497 U.S. 764, 776 (1990); see also Richmond v. Lewis, 506 U.S. 40, 46 (1992) ("a statutory aggravating factor is unconstitutionally vague if it fails to furnish principled guidance for the choice between death and a lesser penalty"); Clemons v. Mississippi, 494 U.S. 738, 738 (1990) ("invalid aggravating circumstance [provided] ‘no principled way to distinguish the case in which the death penalty is imposed, from the many cases in which it was not’”); Maynard v. Cartwright, 486 U.S. 356 (1988) (“[t]he construction or application of an aggravating circumstance is  unconstitutionally broad or vague if it does not channel or limit the sentencer's discretion in imposing the death penalty").

9. The three special issues upheld in Jurek inquired into the defendant’s deliberation, his expectation that his acts would cause the death of the victim, and whether the defendant had any sense of provocation or self defense, in addition to the “future dangerousness” of the defendant. 

10. The Supreme Court has not been called upon to determine the constitutionality of the Texas “future dangerousness” question, stripped, as it now is, of the other important guiding and channeling elements present in Jurek. 

11. Further, the many Texas and federal cases rejecting claims of Texas death sentenced prison inmates for instructional definitions of the words in the future dangerousness question have been cast into doubt by the so-called “Penry Amendments” to Art. 37.071, which eliminated the specific safeguards described above while adding a new, conditional, special issue on mitigating evidence which comes into play, if at all, under a presumption in favor of death, far too easily raised by an affirmative “future dangerousness” finding.

12. The recent Texas cases rejecting complaints of the trial court’s failure or refusal to define the term “probability” have misplaced their great reliance on Jurek v. Texas, supra, as our Supreme Court did not then have the present, abbreviated statutory scheme before it. See Chamberlain v. State, 998 S.W.2d 230 (Tex. Crim. App. 1999).

13. The elimination of the requirement of a reasonable expectation of the death of the victim has huge implications in this case; Mr. Blue apparently caused the death of the victim with less than a pint of gasoline, some of which was used on a Mr. Larence Williams, not the murder victim. The new, stripped-down version of the Texas special issues now requires the inquiry into future dangerousness to do the job of all three former issues.

14. Defendant says that the jurors must be instructed, from voir dire on, that the word “probability” means a very high probability, because life itself is in the balance. [See the dissenting opinions of justices Odom and Roberts in Jurek v. State, 522 S.W.2d 934 (Tex. Crim. App. 1975) (overruled on other grounds).]

15. This is necessary to assure that the jury will not impose death except for the worst murders and murderers, see Furman, and that it will engage in a reasoned moral process, rather than a frivolous or capricious one, as required by Penry v. Johnson, 121 S. Ct. 1910  (2001).

16. By indoctrinating the jury that “probability” meant “any possibility”, the state secured so great and unfair an advantage over the defendant, at the expense of the Eighth Amendment and the Due Process Clauses contained in our Bill of Rights, that confidence in the reliability of the outcome is undermined.

17. By way of illustration, Defendant says that it is useful here to imagine the most pious and righteous person in the recent history of our civilized society, perhaps Mother Teresa, the Reverend Billy Graham, Barbara Bush, or former president Jimmy Carter. One simply cannot say that there is “no possibility” that such a person would never, ever, pose some danger to person or property in the future. The truthful answer to the Texas special issue would have to be “yes”, even in the cases of the three great citizens mentioned. To give this meaning to the word “probability” deprives the whole special issue of its intended purpose: to separate the merely bad from the worst of the worst.

18. Defendant says that in order to secure the true, intended and constitutional meaning of the “future dangerousness” special issue, the court should order the prosecutors to refrain from stating or even suggesting to the prospective jurors, or the trial panel of 12,  that the word “probability” as used in the “future dangerousness” issue, means anything less than 95% probable, and if such relief is denied, then Defendant requests that the jury be instructed that the word “probability” means a high probability, and if such relief is denied, he requests that as a very minimum, the word be defined for the jury as meaning  “more likely than not”.

19. To permit the prosecutor to give a false impression of our law in this regard would effectively deprive Defendant of his rights under Texas Code of Criminal Procedure, Article 37.071, Section 2(b)(1), and the Fifth, Sixth, Eighth, and Fourteenth Amendment to the United States Constitution; the requested order in limine must issue.


Defendant prays the court to grant this motion in all things, by signing an order in substantially the same form as that appended hereto.




          Respectfully submitted on this the _____ day of__________, 200[ ].





     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I do hereby certify that a true and correct copy of the above and foregoing document was delivered to the office of the Criminal District Attorney, ___ Texas, on this the day of  20[ ].


