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__________ JUDICIAL DISTRICT 

MOTION IN LIMINE TO EXCLUDE PSYCHIATRIC OR PSYCHOLOGICAL TESTIMONY CONCERNING FUTURE DANGEROUSNESS

Pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution, Art. I, §§ 10, 13, 15, and 19 of the Texas Constitution, Tex. Code Crim. Pro. art. 28.01 and Tex. R. Evid. 401, 403, 702, 703, and 705, and for the reasons set forth below and in the attached Memorandum of Law, the Defendant respectfully moves this Court to exclude all psychiatric or psychological expert opinion testimony offered by the State as to the probability that the Defendant will commit future “criminal acts of violence that would constitute a continuing threat to society” under Tex. Code Crim. Proc. Ann. art. 37.071 (2)(b)(1)(Vernon Supp. 2001). 

1. The Defendant has been indicted by the ________ County Grand Jury for the offense of capital murder;

2. The State is seeking the death penalty;

3. The State seeks to call one or more witnesses to offer psychiatric or psychological expert opinions or predictions as to the Defendant’s eligibility for the death penalty under Tex. Code Crim. Proc. Ann. art. 37.071 § (2)(b)(1)(Vernon Supp. 2001). 

4. The opinions proffered will be either scientific in nature or based on personal training and experience.

5. The admissibility of these opinions is governed by Tex. R. Evid. 401, 403, 702, 703, and 705 and Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993); Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999); Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992); E.I. du Pont Nemours & Co. v. Robinson, 923 S.W.2d 549 (Tex. 1995); Gammill v. Jack Williams Chevrolet, 972 S.W.2d 713 (Tex. 1998); Nenno v. State, 970 S.W.2d 549 (Tex. Crim. App. 1998) (overruled in part on other grounds).

6. Psychiatric or psychological predictions as to a whether a defendant will constitute a continuing threat to society, or a defendant’s “future dangerousness,” are inadmissible because they do not meet the standards for reliability articulated in the rules of evidence and the common law. Such predictions are unreliable due to (a) their overwhelming rate of error; (b) their lack of acceptance in the relevant scientific community, (c) the subjective, inconsistent, ad-hoc, and standardless manner in which they are formed, (d) the absence of a proper and adequately reliable data source upon which to base them.   Any testimony the State seeks to admit incorporating such predictions does not satisfy the reliability requirement of Tex. R. Evid. 702, and must be excluded. 

7. Psychiatric or psychological predictions of a defendant’s future dangerousness are further inadmissible because they do not meet the standards for relevance articulated in the rules of evidence and the common law.   Such predictions are irrelevant because they do not assist the juror in determining a question of fact. 

 Psychiatric or psychological predictions of a defendant’s future dangerousness are further inadmissible because any probative value is substantially outweighed By the danger of unfair prejudice pursuant to Tex. R. Evid. 403.


WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that the Court exclude any and all psychiatric or psychological expert testimony offered by the State that incorporates a prediction as to whether Defendant is a future danger or will constitute a continuing threat to society. 




          Respectfully submitted on this the _____ day of__________, 200[ ].

By:_                                                                                       COUNSEL FOR THE ACCUSED






State Bar No.                           






Address:_                                         



Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
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MEMORANDUM OF LAW IN SUPPORT OF 

DEFENDANT’S MOTION IN LIMINE TO EXCLUDE
PSYCHIATRIC OR PSYCHOLOGICAL  TESTIMONY CONCERNING FUTURE DANGEROUSNESS
Pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution, Art. I, §§ 10, 13, 15, and 19 of the Texas Constitution, Tex. Code Crim. Proc. art. 28.01 and Tex. R. Evid. 401, 403, 702, 703, and 705, Defendant requests that this Court exclude all psychiatric or psychological expert opinion testimony offered by the State as to the probability that Defendant will commit future “criminal acts of violence that would constitute a continuing threat to society” under Tex. Code Crim. Proc. art. 37.071  (2)(b)(1)(Vernon Supp. 2001).  Defendant respectfully submits that such testimony does not meet the requirements of Rules 702 or 403. 

INTRODUCTIONtc "INTRODUCTION"
For expert testimony to be admitted as evidence under Tex. R. Evid. 702, a trial court must determine whether such testimony is reliable and relevant. Gammill v. Jack Williams Chevrolet, 972 S.W.2d 713, 720 (Tex. 1998). The trial court functions in a “gatekeeping role” for the admission of such evidence. Daubert v. Merrell Dow Pharms., 509 U.S. 579, 597 (1993). See also Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999); Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992); E.I. du Pont de Nemours & Co. v. Robinson, 923 S.W.2d 549 (Tex. 1995); Nenno v. State, 970 S.W.2d 549 (Tex. Crim. App. 1998) (overruled in part on other grounds). The proponent of expert testimony bears the strict burden of proving both the reliability and relevance of such testimony before it may be admitted into evidence. Robinson, 923 S.W.2d at 557.

Additionally, evidence deemed reliable and relevant must be excluded if “its probative value is substantially outweighed by the danger of prejudice, confusion of the issues, or misleading the jury, by considerations of undue delay, or needless presentation of cumulative evidence.” Tex. R. Evid. 403. 

In the penalty phase of a capital trial, a court must evaluate psychiatric or psychological testimony that predicts a defendant’s continuing threat to society under Art. 37.071 § (2)(b)(1), or “future dangerousness,” using these reliability, relevance, and prejudice considerations. Nenno, 970 S.W.2d 549 (performing a reliability, relevance, and prejudice inquiry for psychiatric testimony in penalty phase of capital murder trial); Joiner v. State, 825 S.W.2d 701 (Tex. Crim. App. 1992) (same). When evaluated for reliability, relevance, and prejudice, the gross impropriety and inadmissibility of psychiatric and psychological predictions of future dangerousness becomes clear. The admission of testimony that incorporates these predictions violates the rules of evidence, the constitutional rights of the accused, and the common law. 

ARGUMENT tc "ARGUMENT " \l 2
1. PSYCHIATRIC OR PSYCHOLOGICAL PREDICTIONS OF A DEFENDANT’S FUTURE DANGEROUSNESS ARE UNRELIABLE, AND MUST BE EXCLUDED UNDER TEX. R. EVID. 702. 

The reliability of expert testimony rests on a preliminary assessment of whether the reasoning or methodology underlying the testimony is valid and may properly be applied to the facts in issue. Daubert, 509 U.S. at 593-94.  A preliminary assessment of reliability is guided by (a) the validity of the underlying scientific theory (b) the validity of the technique applying the theory and (c) the proper application of the technique on the occasion in question. Kelly, 824 S.W.2d at 573; Nenno, 970 S.W.2d at 561. Questions of validity and proper application are to be guided by certain factors, which include, but are not limited to:

(a) The qualifications, experience, and skill of the person testifying;

(b) The extent to which the reasoning or methodology can be and has been tested;

(c) The extent to which the reasoning or methodology relies upon the subjective interpretation of the person testifying;

(d) Whether the reasoning or methodology has been subjected to peer review and/or publication, and whether the theory or technique has been rejected in such literature;

(e) The availability of other experts to test and evaluate the technique;

(f) The potential or known rate of error of the reasoning or methodology;

(g) Whether the reasoning or methodology has been generally accepted as valid by the relevant scientific community; 

(h) The non-judicial uses which have been made of the reasoning or methodology;

(i) The clarity with which the underlying theory and technique can be explained to the court.

Daubert¸ 509 U.S. at 593; Gammill 972 S.W.2d at 720; Kelly¸ 824 S.W.2d at 573.


The above-listed factors [Daubert and Kelly factors] are germane to evaluating the reliability of both scientific and non-scientific expert testimony, “[w]hether the expert would opine on economic valuation, advertising psychology, or engineering. . . .” Gammill, 972 S.W.2d at 725. See also Moore v. Ashland Chem., Inc., 151 F.3d 269 (5th Cir. 1998) (holding that clinical medical expert’s testimony was not admissible because it did not fulfill the Daubert factors); Perez v. State, 25 S.W.3d 830 (Tex. App.—Houston [1st Dist.] 2000) (applying Daubert analysis to non-scientific expert); American Tourmaline Fields v. International Paper Co., No. CIV.A.3:96CV3363D, 1999 WL 242690 at *4 (N.D. Tex. April 19, 1999)(same). As such, the above listed principles govern the admissibility of psychiatric and psychological testimony, which is based on a combination of training, experience, and scientific inquiry. Nenno, 970 S.W.2d at 560-62. See also Muhammad v. State, 46 S.W.3d 493, 506-507 (Tex. App.—El Paso [8th Dist.] 2001) (using the Kelly factors to determine whether psychological evidence should be admitted); Green v. State, 55 S.W.3d 633, 639-41 (Tex. App.—Tyler [12th Dist.] 2001)(same). In evaluating “fields of study aside from the hard sciences,” courts should tailor the above analysis to examine closely the data collection procedures, such as personal interviews, document review, or statistical analysis, conducted by the witness in question. Nenno, 970 S.W.2d at 561.


A. Psychiatric or psychological predictions of future dangerousness, as generally performed and offered, fail to meet the Rule 702 standards of reliability. 

In general, psychiatric or psychological testimony as to whether a defendant will constitute a continuing threat to society, or a defendant’s “future dangerousness,” in capital cases is an ad-hoc determination solicited by a hypothetical fact pattern presented to the witness by the State. Occasionally, a limited record review accompanies the hypothetical fact pattern. The hypothetical fact pattern primarily incorporates the facts of the specific crime for which the defendant has been convicted. Occasionally, the hypothetical fact pattern will incorporate supplemental evidence, such as extraneous offenses, uncharged prior misconduct, and limited character evidence, to be considered in the ad-hoc determination. 

Psychiatric or psychological predictions of a defendant’s future dangerousness, particularly ad-hoc determinations based on hypothetical fact patterns prepared and presented by the State, must be excluded because they fail to meet adequate standards for reliability.

i. The proponent of the expert testimony bears the burden of proving the reliability of the expert’s testimony.  

The proponent of psychiatric or psychological predictions of a defendant’s future dangerousness bears the burden of proving the reliability of such predictions. Robinson, 923 S.W.2d at 557. In order to satisfy this burden the proponent must demonstrate his experience and skill in a sub-specialty of forensic psychology or psychiatry that addresses the prediction of future dangerousness of criminal defendants in capital cases. A general degree in psychiatry or psychology is not sufficient to establish expertise in the predictions of future dangerousness in capital cases.  See Broders v. Heise, 924 S.W.2d 148, 153 (Tex. 1996)(holding that a testifying expert must have expertise on the very matter about which he is to give an opinion and that a medical degree is not sufficient to establish this expertise).  The proffered expert also bears the burden of proving his skill in predicting the future dangerousness of criminals. Experience testifying as an expert witness on the issue at hand is not sufficient to establish reliability. In fact, absent a showing of the reliability of the proffered testimony, the Texas Supreme Court has squarely rejected the testimony of those who have had long histories of testifying by noting that “‘the only review the plaintiffs’ experts’ work has received has been by judges and juries, and the only place their theories and studies have been published is in the pages of the federal and state reporters.’” Merrell Dow Pharms. v. Havner, 953 S.W.2d 706, 726 (Tex. 1997) (quoting Daubert v. Merrell Dow Pharmaceuticals, 43 F.3d 1311, 1318 (9th Cir. 1995)). Furthermore, experience in the field is not sufficient to establish expertise if such experience is not skillful.  See Sosa v. State, 841 S.W.2d 912, 916 (Tex. App.—Houston [1st Dist.] 1992) (rejecting testimony of proffered “graphoanalysis” expert who had been a graphoanalyst for fifteen years and had reviewed thousands of handwriting samples because testimony otherwise not proved reliable). 

In order to demonstrate this skill, the expert should be asked to proffer specific publications on the reliability and acceptability of the methodologies employed in predicting future dangerousness. See Castellow v. Chevron USA, 97 F. Supp. 2d 780, 794-95 (S.D. Tex. 2000) (rejecting experts’ testimony who did not point to medical or scientific literature supporting their conclusions); Green, 55 S.W.3d at 640 (rejecting expert’s testimony who did not provide the trial court with any actual authorities and authorities supporting his analysis); American Tourmaline Fields, 1999 WL 242690 at *3 (rejecting testimony of proffered expert who has not provided court with copies of articles upon which he purported to rely and could not recall the name or citation for any articles that have discussed his technique). Further, the methodologies that the proffered expert employs in predicting future dangerousness must be consistent with the methodologies and principles of predicting future dangerousness that are detailed in those publications the expert brings to the court’s attention. See Green, 55 S.W.3d at 640 (rejecting expert’s testimony when expert did not indicate that he had followed the methodologies of the “authorities” that he cited); Bennett v. PRC Pub. Sector, 931 F. Supp. 484, 494 (S.D. Tex. 1996) (rejecting expert’s testimony noting that the methodology he employed was not consistent with the methodologies described by experts and literature in the field that he had named). 

ii. Psychiatric or psychological predictions of a defendant’s future dangerousness are unreliable, and therefore inadmissible, due to the overwhelming potential rate of error of such predictions.  

It is generally accepted by the scientific community that psychiatrists and psychologists are more often incorrect in their assessments of future dangerousness than they are correct. The American Psychiatric Association [APA], has consistently maintained that "[t]he unreliability of psychiatric predictions of long-term future dangerousness is by now an established fact within the profession." Barefoot v. Estelle, 463 U.S. 880, 920 (1983) (Blackmun, J., dissenting) (quoting Brief Amicus Curiae for the American Psychiatric Association, Barefoot v. Estelle, 463 U.S. 880 (1983)(No. 82-6080) [hereinafter APA Brief]. See also Flores v. Johnson, 210 F.3d 456, 463 (5th Cir. 2000) (Garza, J., specially concurring) (noting that the scientific community’s rejection of the reliability of predictions of future dangerousness is “as true today as it was in 1983.”). Predictions that a person will be dangerous in the future are wrong two out of three times. Barefoot, 463 U.S. at 920 (citing APA Brief at 9, 13); J. Monahan, The Clinical Prediction of Violent Behavior 47-49 (1981); C. Slobogin, ARTICLE: DANGEROUSNESS AND EXPERTISE, 133 U. Pa. L. Rev. 97, 111-17 (1984) (citing results of the major studies: Baxstrom study: 20% accuracy; Thornberry Study: 20% accuracy; New York study 14% accuracy: Kozol study: 34.7% accuracy; Paxtuxent study: 41.3% accuracy; Wenk study: 8% accuracy). As such, a jury member could more accurately predict dangerousness by flipping a coin rather than relying on an expert psychologist or psychiatrist’s testimony. Because the conclusions drawn from ad-hoc psychiatric or psychological predictions of future dangerousness are more often wrong than right, the amorphous and undefined methodologies they employ should be deemed unreliable. See GE v. Joiner, 522 U.S. 136, 146 (1997) (holding that “conclusions and methodology are not entirely distinct from one another” and that erroneous conclusions may indicate a faulty underlying methodology). 

Even the more generous studies, done under the most controlled settings, indicate that predictions of future dangerousness will be accurate only half of the time. As such, these predictions are no better than chance determinations of who will be dangerous in the future. Randy Otto, On the Ability of Mental Health Professionals to “Predict Dangerousness”: A Commentary on Interpretations of the “Dangerousness” Literature, 18 Law & Psych. Rev. 43, 64 & n.65 (1994); See also Melvin Goldzband, Dangerousness: A Mutating Concept Passes Through the Literature, 26 J. Am Acad. Psych. & L. 649, 651 (1998) (noting that predictions of dangerousness are increasingly demanded by courts but because of their unreliability such predictions are “inherently fruitless” and “possibly dangerous.”); George B. Palermo, et al. On the Predictability of Violent Behavior, 36 J. Forensic Sci. 1435, 1442 (1991) (noting that supportive scientific studies for the accuracy of long-term predictions of violence are lacking); David Freedman, False Prediction of Future Dangerousness: Error Rates and the Psychopathy Checklist-Revised, 29 J. Am. Acad. Psych. & L. 89, 92 (2001) (“The prediction of complex behaviors such as violence remains exceedingly difficult and uncertain, and the plethora of new instruments fails to reach a scientifically reliable or valid standard of performance to be used to make decisions about a person’s life or liberty in any setting.”).
The reliability of psychiatric and psychological predictions of future dangerousness is tenuous when one considers how Texas courts have treated the admissibility of polygraph evidence. The Texas Court of Criminal Appeals has erected a “policy-based barrier to the admission of the existence and results of polygraph tests.” Reed v. State, 48 S.W.3d 856, 860 (Tex. App.—Texarkana [6th Dist.] 2001). The court has held polygraph testimony categorically inadmissible “because it is not objective, but rather subjective, unreliable, and unduly persuasive.” Reed, 48 S.W.3d at 863. The polygraph technique accurately predicts truth or deception “between seventy and ninety percent of the time.” United States v. Posado, 57 F.3d 428, 434 (5th Cir. 1995). The best estimates of the accuracy of future dangerousness predictions indicate that they are correct merely fifty percent of the time. Psychiatric and psychological predictions of future dangerousness, which are both less reliable and more subjective than polygraph tests, should similarly be deemed inadmissible. 

Research and literature that may indicate a more accurate prediction rate of future dangerousness is based on methods of prediction that are very different from those used in capital trials. More accurate prediction rates are garnered from studies in which clinicians have the opportunity to observe behavior in a mental health facility over an extended period of time. The procedure used in this trial instead has been an ad-hoc determination of dangerousness based upon a hypothetical scenario provided by the State.

iii. Psychiatric or psychological predictions of a defendant’s future dangerousness are unreliable because they are not generally accepted in the relevant scientific community. 

The American Psychiatric Association [APA] has insisted that psychiatrists are not qualified to make determinations of long-term future dangerousness and has consistently urged that expert psychiatric expert testimony on future dangerousness be deemed inadmissible.  The APA has urged that “[a]bsent an in-depth psychiatric examination and evaluation, the psychiatrist cannot exclude alternative diagnoses; nor can he assure that the necessary criteria for making the diagnosis in question are met. As a result, he is unable to render a medical opinion with a reasonable degree of certainty.” Flores, 210 F.3d at 467 (Garza, J., specially concurring) (quoting APA Brief). “The scientific community virtually unanimously agrees that psychiatric testimony on future dangerousness is, to put it bluntly, unreliable and unscientific.” Flores, 210 F.3d at 463 (Garza, J., specially concurring). As an indication of the strength of the scientific community’s rejection of this sort of ad-hoc psychiatric and psychological determinations, the APA expelled Dr. James Grigson because he consistently testified as to a defendant’s future dangerousness without personal examination. Bruce Vincent, A Dearth of Work for ‘Doctor Death’; the Once Ubiquitous James Grigson Now Finds Little Demand for his Testimony in Texas Capital Murder Sentencings, Texas Lawyer, Dec. 4, 1995, at 4. 

A testifying expert cannot establish that his methodologies are accepted in the relevant scientific community through “mere assurances . . . as to the accuracy of his own methods or results, in the absence of other credible supporting evidence.”  Castellow, 97 F.Supp.2d at 792 (citations omitted). See also Robinson, 923 S.W.2d at 559 (holding that an expert’s “self-serving statements that his methodology was generally accepted and reasonably relied upon by other experts in the field are not sufficient to establish the reliability of the technique and theory underlying his opinion.”).  Thus, the proffered expert’s assertion that the scientific community accepts his methodologies is not sufficient in light of the overwhelming rejection of this testimony by the scientific community.

iv. Psychiatric or psychological predictions of a defendant’s future dangerousness, particularly ad-hoc determinations based on hypothetical fact patterns prepared and presented by the State, are unreliable because they are purely subjective. 

Psychiatric or psychological predictions of a defendant’s future dangerousness, particularly ad-hoc determinations based on hypothetical fact patterns prepared and presented by the State, are unreliable because they are “simply subjective testimony without any scientific validity.”  Flores, 210 F.3d at 458 (Garza, J., specially concurring). Each psychiatric or psychological prediction of future dangerousness is determined in a different manner. There is no established and consistent methodology applied or required for psychiatric or psychological analyses of future dangerousness, and “standards controlling the operation of the technique are nonexistent.” Id. at 465-66;  see also  Kenneth B. Dekleva, Psychiatric Expertise in the Sentencing Phase of Capital Murder Cases, 29 J. Am. Acad. Psych. & L. 58, 60 (2001) (“‘specific’… guidelines for making dangerousness predictions in forensic populations do not currently exist.”).

An ad-hoc determination of dangerousness is not externally verifiable by other experts. There has been no “testing” of the methodologies used in the predictions of each expert. The factors an expert uses in determining dangerousness are not weighted and do not correspond to any graded scale of factors that would contribute to or predict dangerousness. Other experts looking at the same data are unable to determine whether the testifying expert’s particular weighting of such factors is accurate. Thus, peer review of predictions of future dangerousness is rare, and “peer review of making such predictions in general has been uniformly negative.” Flores, 210 F.3d at 465 (Garza, J., specially concurring)(citing G. Morris, SYMPOSIUM: Defining Dangerousness: Risking a Dangerous Definition, 10 J. Contemp. Legal Issues 61, 85-86 (1999)). See also, William M. Grove & Paul E. Meehl,  Comparative Efficiency of Informal (Subjective, Impressionistic) and Formal (Mechanical, Algorithmic  Prediction Procedures: The Clinical-Statistical Controversy, 2 Psych. Pub. Pol'y & L. 293, 320 (1996) (noting that clinical experiences cannot resolve disputes among psychologists because each can appeal to his own unique clinical experiences which lack an objective referent). Testimony such as this that is “subjective and ‘not readily re-produceable [sic]’” by others in the field should not be admissible. Green, 55 S.W.3d at 638. 
Key terms and concepts of the witness’ testimony are amorphous and inexact. The scope of dangerousness and the length of time at issue are not defined. Concepts such as “conscience,” “malice,” and “evil,” upon which determinations of dangerousness rely, are not adequately defined by the testifying witness. 

v. Ad-hoc psychiatric or psychological predictions are unreliable due to the absence of a reliable data source upon which to base a determination of dangerousness. 

As an essential component of assessing the reliability of the proffered testimony, “the underlying data should be independently evaluated in determining if the opinion itself is reliable.” Havner, 953 S.W.2d at 713. The data set upon which the testifying expert here rests is not reliable and the expert’s opinion should therefore not be admissible. The data set upon which the testifying expert relies has been prepared by the prosecution, and the testifying witness has not verified the data provided her.  As such, the data upon which this determination is based have not been compiled objectively, and the data have been specifically compiled to prove dangerousness. Compilation of data in this manner has been held to “give[] rise to a ‘common-sense skepticism’ regarding the expert’s evaluation” which has proved fatal to the reliability of such testimony. Munoz v. Orr, 200 F.3d 291, 301 (5th Circ. 2000) (citations omitted). See also Castellow, 97 F.Supp.2d at 797 (rejecting reliability of proffered expert noting that the “detailed investigation” upon which the witness relied was prepared by Plaintiff’s investigator); Green, 55 S.W.3d at 638 (rejecting reliability of proffered expert noting that witness had not independently investigated data provided him).  

Further, ad-hoc determinations based on a hypothetical fact pattern prepared and presented by the State are unreliable because they do not incorporate any personal interviewing, investigation, or background examination. Testimony which relies only on a hypothetical provided by the State decidedly lacks any of the investigation, examination, or interviewing that courts have stipulated as the bedrock of a testifying mental health professional and proper clinical opinion provider. Testifying experts “whose convictions about the ultimate conclusion of their research is so firm that they are willing to aver under oath that it is correct prior to performing the necessary validating tests [may] properly be viewed by the district as lacking the objectivity” that is required to assure the reliability of the testimony. Castellow, 97 F.Supp.2d at 793 (quoting Claar v. Burlington N.R.R., 29 F.3d 499, 503 (9th Cir. Mont. 1994)).

The Texas Criminal Court of Appeals has acknowledged “the pivotal role that psychiatry has come to play in criminal proceedings” and has characterized that role as one in which “psychiatrists gather facts, through professional examination, interviews, and elsewhere, that they will share with the judge or jury.” Jackson v. State, 992 S.W.2d 469, 473 (Tex. Crim. App. 1999) (quoting Ake v. Oklahoma, 470 U.S. 68, 79 (1985)). The Supreme Court in Ake v. Oklahoma stipulated that a “competent psychiatrist” is one “who will conduct an appropriate examination.” Ake, 470 U.S. at 83. Finally, the Texas Court of Criminal Appeals has held that psychiatrists assist the jury by “laying out their investigative and analytic process to the jury.” Jackson, 992 S.W.2d at 473. It is thus clearly recognized that an essential role of a mental health professional in court is to conduct an “investigative process” which includes examinations and interviews of the defendant.   

The lack of investigation makes this method particularly unreliable because, without more information the testifying expert is unable to rule out other diagnoses and hypotheses with regard to the defendant. See Paul S. Appelbaum, Hypotheticals, Psychiatric Testimony, and the Death Sentence, 12 Bull. Am. Acad. Psych. & L. 169 (1984). The expert is unable to ascertain all the facts that might make these alternate hypotheses or diagnoses more plausible for the defendant’s situation. See Mata v. State, 46 S.W.3d 902, 915 (Tex. Crim. App. 2001) (rejecting expert’s testimony that did not take into account facts that the court found salient to the analysis). An expert’s inability or failure to rule out other hypotheses for the question at issue has proved fatal to the reliability of his proffered testimony. See Bennett v. PRC Public Sector, Inc., 931 F. Supp. 484, 492 (S.D. Tex. 1996) (limited fact collection impeded expert’s ability to rule out other causes of Plaintiff’s injury and indicated that expert’s testimony was unreliable). 

vi. Psychiatric or psychological predictions of a defendant’s future dangerousness are unreliable because they are not used outside the judicial/legal context. 

The Texas Supreme Court has asked of experts whether the methodology or study they employ “was prepared only for litigation” and whether it has “been used or relied upon outside the courtroom.” Havner, 953 S.W.2d at 726. The expert testimony in this case is decidedly prepared only in the context of litigation and, given its lack of acceptance within the scientific community, would never be relied upon outside of the courtroom. While it is true that determinations of future dangerousness are used in involuntary civil commitment of individuals, psychotherapists’ liability for their patients’ actions, and post-jail detention of sexual predators, these are all judicial uses of determinations of future dangerousness. Predictions about future dangerousness are non-existent outside of these judicial contexts. 

Furthermore, the predictions of future dangerousness in these contexts are predictions of dangerousness in the short term; whereas future dangerousness predictions in capital cases are predictions of behavior in the long term. There is no procedure in Texas for reevaluating determinations of future dangerousness during the span of the defendant’s sentence. Thus, the prediction of future dangerousness may concern behavior that extends for over a decade into the future. Whereas short-term predictions may be made with some degree of accuracy, long-term predictions cannot be made accurately or reliably.  See Grant H. Morris, Defining Dangerousness: Risking a Dangerous Definintion 10 J. Contemp. L. Issues 61, 78 (1999); Douglas Mossman, Dangerous Decisions: An Essay on the Mathematics of Involuntary Hospitalization 2 U. Chi. L. School Round Table 95, 97 (1995). 

B.
The Psychopathy Checklist Revised [PCL-R] is an unreliable method for predicting a defendant’s dangerousness in the future. 

In certain instances, the Psychopathy Checklist Revised [PCL-R], a psychiatric tool used to diagnose and assess for the presence of psychopathic traits, is utilized as a basis for predicting a defendant’s future dangerousness. High scores on the PCL-R have been used to predict a defendant’s “continuing threat to society.” J.F. Edens, et al., Psychopathy and the Death Penalty: Can the Psychopathy Checklist-Revised Identify Offenders Who Represent a “Continuing Threat to Society?”, J. Pscyh. L. (Winter 2001).

The PCL-R is both more objective and more accurate than the ad-hoc determinations based on hypothetical fact patterns prepared and presented by the State.  It has been held to be the most reliable known indicator of future dangerousness. Muhammad, 46 S.W.3d at 506. Despite this comparative reliability, the PCL-R is not reliable enough a basis upon which to admit a proffered expert’s testimony. The PCL-R is unreliable primarily because of its very high false-positive rates. The PCL-R has been estimated to predict violent behavior with a false positive rate of between 54.3 and 75%. This indicates that the PCL-R predicts violence at a rate worse than chance.  See David Freedman, False Prediction of Future Dangerousness: Error Rates and the Psychopathy Checklist-Revised, 29 J. Am. Acad. Psych. & L. 89, 92 (2001). The PCL-R is further unreliable for predicting future dangerousness because it does not evaluate the potential psychopathy as modified by age of the evaluee. Thus, the PCL-R cannot indicate how dangerous an evaluee will be when he is released from prison decades into the future. Edens et al., supra at *. It has been shown that risk of violence decreases significantly with age. J. Sorenson & R. Pilgrim, CRIMINOLOGY: AN ACTUAL RISK ASSESSMENT OF VIOLENCE POSED BY CAPITAL MURDER DEFENDANTS, 90 J. Crim. L. & Criminology 1251, 1266 (2000). Finally, research examining the relationship between psychopathy and violence within institutions and prison settings has indicated that this relationship is, at best, tenuous and weak. Thus, researchers have concluded that “the position that PCL-R scores for any one offender provide much useful information regarding his relative or absolute risk for future institutional violence while incarcerated clearly is untenable.” Edens et al., supra at *. See also Freedman, supra at 94. 

Thus, while the PCL-R is touted as the most reliable indicator of dangerousness, this reliability is merely reliable comparatively to the completely inaccurate ad-hoc predictions made by testifying experts.  Because of the above listed factors the PCL-R is not a reliable enough tool upon which to admit psychological or psychiatric expert testimony of future dangerousness. Expert psychological or psychiatric testimony that does not rely on the PCL-R and which is instead merely an ad-hoc determination, a fortiori should be inadmissible.

For the reasons articulated above, psychiatric or psychological predictions of future dangerousness are unreliable. Any expert testimony incorporating such predictions is inadmissible under Tex. R. Evid. 702.

II. 
PSYCHIATRIC OR PSYCHOLOGICAL PREDICTIONS OF A DEFENDANT’S FUTURE DANGEROUSNESS ARE IRRELEVANT, AND MUST BE EXCLUDED UNDER TEX. R. EVID. 702. 

Even if found to be reliable, expert testimony must be shown to be relevant to a factual issue in question. In determining relevance, expert testimony should be admitted only when it will aid the jury in making inferences regarding fact issues more effectively. United Blood Servs. v. Longoria, 938 S.W.2d 29, 30 (Tex. 1997) (affirming trial court’s exclusion of expert testimony on blood-banking procedure and industry); Glasscock v. Income Property Servs., 888 S.W.2d 176, 180 (Tex. App.—Houston [1st Dist.] 1994) (reversing trial court exclusion of expert testimony regarding security procedures in commercial office buildings because not an area of expertise within knowledge of reasonable juror).  Psychiatric and psychological predictions of future dangerousness do not aid the jury in determining questions of fact, and are therefore inadmissible due to irrelevance under Tex. R. Evid. 702. 

When the jury is equally competent to form an opinion regarding ultimate fact issues, the expert’s testimony as to these issues should be excluded. K-Mart Corp. v. Honeycutt, 24 S.W.3d 357, 360 (Tex. 2000) (“That a witness has knowledge, skill, expertise, or training does not necessarily mean that the witness can assist the trier-of-fact.”); Williams v. State, 895 S.W.2d 363, 366 (Tex. Crim. App. 1994) (same). If a purported expert testifies to an analysis based on factors that an average layperson juror would generally be aware of and utilize absent the expert testimony, such testimony is irrelevant. Douglas v. State, No. 01-98-01151-CR, 2001 WL 1048533, at *7 (Tex. App.—Houston [1st  Dist.] Aug. 31, 2001) (affirming exclusion of expert testimony regarding the voluntariness of defendant’s confession). Testimony that might be “of some benefit” to the jury is not admissible unless the jury would not be qualified to answer the question without the benefit of the expert’s specialized knowledge. Speer v. State, 890 S.W.2d 87, 96 (Tex. App.—Houston [1st Dist.] 1994) (affirming exclusion of expert testimony regarding defendant’s “dependent personality disorder”). 

Psychiatric predictions of future dangerousness are not offered in every capital case. There are many instances in which juries decide the special question of future dangerousness without consideration of psychiatric testimony. See, e.g., Jasper v. State, No. 73,817, 2001 WL 1504674, at *1-2 (Tex. Crim. App. Nov. 28, 2001) (affirming jury finding of future dangerousness based on facts of crime, evidence of escalating criminal activity, and lack of remorse); Conner v. State, No. 73,591, 2001 WL 1043248, at *4 (Tex. Crim. App. Sep 12, 2001) (affirming jury finding of future dangerousness based on defendant’s prior criminal history); Trevino v. State, 991 S.W.2d 849, 854 (Tex. Crim. App. 1999) (same); Salazar v. State, 38 S.W.3d 141, 146 (Tex. Crim. App. 2001) (affirming jury finding of future dangerousness based on facts of offense alone). As such, it is clear that jurors are qualified to answer the future dangerousness question, and unreliable psychiatric testimony regarding the same point must be excluded.

In cases where the State offers psychiatric expert testimony regarding future dangerousness, as described in Section IA, above, predictions are ad-hoc determinations solicited by a hypothetical fact pattern presented orally to the witness by the State. This hypothetical fact pattern is generally limited to the facts of the specific crime for which the defendant has been convicted, although occasionally incorporates supplemental evidence, such as extraneous offenses, uncharged prior misconduct, and limited character evidence. As described above in Section IA(v), the proffered “expert” rarely has interviewed or investigated the defendant personally. The factors used in constructing the hypothetical are sufficient, independent of any psychiatric or psychological analysis, to form the basis of a jury determination. Jasper, 2001 WL 1502674 at *1-2; Conner, 2001 WL1043248 at *4; Trevino, 991 S.W.2d at 854; Salazar, 38 S.W.3d at 146.  

Further, a psychiatric or psychological “spin” or interpretation of these same facts is unreliable, as described in Section I. Because psychiatric and psychological predictions of dangerousness have been shown to be grossly unreliable, they have no relevance to a jury’s determination of the factual question. Unreliable information cannot be considered helpful, and therefore relevant, to a jury.  See Morales v. State, 32 S.W.3d 862, 865 (Tex. Crim. App. 2000) (“Naturally, testimony which is unreliable or irrelevant would not assist a juror in understanding the evidence or determining a fact in issue, as is required by Rule 702.”); Griffith v. State, 983 S.W.2d 282, 287-88 (Tex. Crim. App. 1998) (“Evidence that is not reliable is not helpful to the jury because it frustrates rather than promotes intelligent evaluation of the facts.”); Bennett, 931 F.Supp. at 500 (finding testimony unreliable where “completely lacks specificity” and “borders on sheer speculation,” and therefore irrelevant).

Psychiatric or psychological predictions of future dangerousness rely exclusively on matters within the average juror’s common knowledge, and thus should be excluded. K-Mart Corp., 24 S.W.3d at 361. Whereas relevant scientific or expert testimony assists a juror by introducing new facts or expertise, psychiatric predictions of future dangerousness merely “tell the jury how they should view the facts.” Id. This is not sufficient to meet the necessary criteria for relevance. See also Flores v. State, 871 S.W.2d 714, 724 (Tex. Crim. App. 1993) (Clinton, J., dissenting) (noting that expert psychiatric testimony regarding future dangerousness does not “add[] anything of substance to whatever inference of future dangerousness may be gleaned from the facts themselves.”); Speer, 890 S.W.2d at 97 (finding that psychiatric testimony regarding defendant’s dependent personality disorder could be found within the range of a layperson’s knowledge). 

For the reasons articulated above, psychiatric or psychological predictions of future dangerousness are irrelevant. Any expert testimony incorporating such predictions is inadmissible under Tex. R. Evid. 702.

III. 
PSYCHIATRIC OR PSYCHOLOGICAL PREDICTIONS OF A DEFENDANT’S FUTURE DANGEROUSNESS CREATE AN UNACCEPTABE DANGER OF UNFAIR PREJUDICE AND NEEDLESS PRESENTATION OF CUMULATIVE EVIDENCE AND MUST BE EXCLUDED UNDER TEX. R. EVID. 403. 
Psychiatric or psychological predictions of future dangerousness are irrelevant and unreliable, and thus, inadmissible under Tex. R. Evid. 702. However, even if such predictions were to be found reliable and relevant, they are inadmissible under Tex. R. Evid. 403, under which reliable and relevant evidence must be excluded “if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, or needless presentation of cumulative evidence.” Tex. R. Evid. 403; Morales, 32 S.W.3d at 865-66; Kelly, 824 S.W.2d at 572. Presentation to the jury of psychiatric or psychological predictions of future dangerousness creates an unacceptable risk of prejudice and needless cumulative evidence, and is impermissible under Rule 403.
In determining whether the prejudicial potential of evidence outweighs its probative value, courts are to consider (a) how compelling evidence serves to make more or less probable a fact of consequence; (b) the potential the evidence in question will impress the jury in an irrational and indelible way; (c) the extent of the proponent’s need for such evidence; and (d) how much trial time will be consumed in the admission of such evidence. Wyatt v. State, 23 S.W.3d 18, 26 (Tex. Crim. App. 2000).

A. Because psychiatric predictions of a defendant’s future dangerousness are unreliable and irrelevant, they do not make any more or less probable a fact of consequence in capital sentencing proceedings. 


Psychiatric or psychological predictions of a defendant’s future dangerousness, because of unreliability and lack of relevance alone, as described in Sections I and II, above, create an unacceptable danger for unfair prejudice. The flawed underlying methodology and high potential rate of error render psychiatric or psychological future dangerousness predictions insignificant as to whether future danger is any more or less probable. See Morales, 32 S.W.3d at 865 (“Naturally, testimony which is unreliable or irrelevant would not assist a juror in understanding the evidence or determining a fact in issue…”); Griffith, 983 S.W.2d at 288 (“Evidence that is not reliable is not helpful to the jury because it frustrates rather than promotes intelligent evaluation of the facts.”)
B. Psychiatric or psychological predictions of a defendant’s future dangerousness impress the jury in an inappropriate, irrational, and indelible way. 

Expert testimony is placed under additional evidentiary constraints because courts have reasoned that jurors are unable to evaluate such testimony thoroughly and, therefore, give it excessive weight regardless of its reliability and veracity. Gammill, 972 S.W.2d at 722 (citing Robinson, 923 S.W.2d at 553). See also Kelly, 824 S.W.2d at 573. In capital sentencing proceedings, there are four preexisting juror biases that compound the general tendency of unchecked acceptance of expert testimony. These biases affect jurors’ perceptions of the likelihood of violent recidivism, the opportunities for recidivism, the accuracy of clinical expert testimony in general and the accuracy of expert predictions of future dangerousness specifically. Such biases reduce the effectiveness of traditional methods of adversarial testing in capital sentencing proceedings. The result is unfair prejudice that might not arise in other legal contexts. 

Jurors in capital cases have a predisposed tendency to overestimate the likelihood of violent recidivism. Capital jurors estimate the probability that a defendant charged with capital murder, and given a life sentence, will commit another homicide between 25 and 50%, whereas studies show the likelihood to be approximately 0.2% over a forty-year term. J.R. Sorenson & R. Pilgrim, CRIMINOLOGY: AN ACTUAL RISK ASSESSMENT OF VIOLENCE POSED BY CAPITAL MURDER DEFENDANTS, 90 J. Crim. L. & Criminology 1251, 1269 (2000). Jurors estimate the probability that a criminal defendant convicted of a violent crime will continue to engage in assaultive behavior between 50 and 85%. Again, studies show this sense to be greatly exaggerated; the risk of additional violent crimes in general is approximately 16%. Sorenson & Pilgrim, supra at 1269.  Jurors in capital cases also have a predisposed tendency to overestimate the opportunity defendants will have to commit acts of violence in the outside community. Studies in Texas indicate that, on average, jurors believe a defendant sentenced to life in prison will be paroled after fifteen years, whereas under Texas law, defendants given a life sentence after conviction for a capital crime must serve forty years before becoming eligible for parole. V.T.C.A., Gov't Code § 508.145(b) (2001); Sorenson & Pilgrim, supra at 1255. 

Furthermore, jurors also believe clinicians to be capable of predicting future dangerousness at a far more accurate rate than empirical studies have suggested. D.A. Krauss & B.D. Sales, The Effects of Clinical and Scientific Expert Testimony on Juror Decision Making in Capital Sentencing, 7 Psych. Pub. Pol’y & L. 267, 276, 301 (2001). Finally, jurors have an extreme predisposition toward acceptance of “clinical” opinion expert testimony, which is based on a subjective, personal assessment of the evaluee. Krauss & Sales, supra at 305. Psychiatric or psychological predictions of a defendant’s future dangerousness, particularly those based on an expert’s ad-hoc analysis of a hypothetical fact pattern prepared and presented by the State, are clinical determinations. Id. Jurors weigh clinical opinion testimony heavily in final decisions and often fail to distinguish between more and less accurate clinical opinion testimony. Id. 

In general, jurors do not scrutinize expert testimony as intensely as lay testimony and the presumption of credibility for expert witnesses is falsely enhanced.  “Consequently, a jury more readily accepts the opinion of an expert witness as true simply because of his or her designation as an expert.” Gammill, 972 S.W.2d at 722 (citing Robinson, 923 S.W.2d 549); See also Flores v. Johnson, 210 F.3d 456, 465-6 (5th Cir. 2000) (Garza, J., specially concurring) (“the problem here . . . is not the introduction of one man’s opinion on another’s future dangerousness, but the fact that the opinion is introduced by one whose title and education (not to mention designation as an ‘expert’) gives him significant credibility in the eyes of the jury as one whose opinion comes with the imprimatur of scientific fact.”); Krauss & Sales, supra at 273; C. Haney, ARTICLE: Violence and the Capital Jury: Mechanisms of Moral Disengagement and the Impulse to Condemn to Death, 49 Stan. L. Rev. 1447, 1486 & n.113 (1997) ("In this light, capital penalty trials sometimes become forums in which grossly prejudicial and unreliable predictions of future dangerousness [are presented] . . . with the imprimatur of state authority.") (citations omitted).

 The preexisting tendencies of jurors in capital cases to overestimate the likelihood of violent recidivism, the opportunities criminal defendants have for recidivism, as well as the accuracy of clinical predictions of future dangerousness and the veracity and reliability of clinical predictions in general, reinforce the disproportionate credence jurors generally give expert testimony. These tendencies combined create a dangerous and unacceptable risk of prejudice in capital sentencing proceedings.  

Adversarial testing is not a sufficient safeguard against the prejudicial effect of psychiatric or psychological predictions of future dangerousness. Faulty presuppositions and disproportionate acceptance of expert testimony may cause jurors to discredit expert testimony and cross-examination offered to counter a psychiatric or psychological determination of future dangerousness. Krauss & Sales, supra at 276; E.H. Mantell, A Modest Proposal to Dress the Emperor: Psychiatric & Psychological Opinion in the Courts, 4 Widener J. Pub. L. 53, 65-66 (1994) ("Given a choice between an expert who says that he can predict with certainty that the defendant, whether confined in prison or free in society, will kill again, and an expert who says merely that no such prediction can be made, members of the jury charged by law with making the prediction surely will be tempted to opt for the expert who claims he can help them in performing their duty, and who predicts dire consequences if the defendant is not put to death."). The “apparent endorsement” of a medical or scientific community can be extremely detrimental to a defendant’s substantive rights. Perez v. State, 25 S.W.3d 830, 831 (Tex. App.—Houston [1st Dist.]  2000) (finding trial court erred in allowing state’s expert witness testimony as to “child abuse accommodation syndrome”).

Adversarial procedures are generally insufficient to remove the prejudice caused by psychiatric or psychological predictions of a defendant’s future dangerousness. Krauss & Sales, supra at 305. The ability to impeach, or discredit, expert witnesses through cross-examination is limited. Opposing counsel is allowed to question the expert using statements contained in treatises and authoritative scientific materials, however, such cross-examination is limited to publications that the witness recognizes as authoritative or publications upon which the expert has relied. Reynolds v. Warthan, 896 S.W.2d 823, 827 (Tex. App.—Tyler [12th Dist.] 1995) (citing Carter v. Steere Tank Lines, Inc., 835 S.W.2d 176, 182 (Tex. App.—Amarillo [7th Dist.] 1992, writ denied). See also Bowles v. Bourdon, 219 S.W.2d 779, 783. (Tex. 1949). This detracts from the ability to legitimately subject the testimony to the rigors of adversarial testing.

Unreliable psychiatric opinion testimony creates a risk that the jury will be impressed in an irrational and indelible way. The prejudicial potential of such testimony is great and parties confronted with such testimony have limited, if any, means to rebut or remove the prejudicial impact.
C. The State has a limited need to present psychiatric or psychological prediction of a defendant’s future dangerousness because such evidence is cumulative to other evidence already presented to the jury.
 

The State has no pressing “need” for the admission of psychiatric or psychological predictions of future dangerousness, because it has a variety of other means available to prove the Art. 37.071 § (2)(b)(1) special question. The predictions, are generally ad-hoc determinations solicited by a hypothetical fact pattern generally limited to the facts of the specific crime for which the defendant has been convicted, occasionally incorporating supplemental evidence, such as extraneous offenses, uncharged prior misconduct, and limited character evidence. The hypothetical fact pattern, with or without the supplemental evidence, and resulting psychiatric or psychological prediction of future dangerousness, needlessly present cumulative evidence, specifically prohibited by Rule 403. 

Such predictions are needless because they lack validity or reliability and thus, offer nothing to the jury in addition to the mere repeat recitation of the facts of the crime, or other evidence, that has already been presented and made a part of the record. Merely cumulative evidence that serves no additional purpose must be excluded. Sims v. Brackett, 885 S.W.2d 450, 454 (Tex. App.—Corpus Christi [13th Dist.] 1994) (reversing trial court exclusion of expert medical witness testimony as to cause of patient’s intestinal leak because not “merely cumulative”) (emphasis added). See also Pace v. Sadler, 966 S.W.2d 685 (Tex. App.—San Antonio [4th Dist.] 1998) (excluding personal narrative describing facts already on the record in medical malpractice case because cumulative and would have only served to prejudice defendants). 

The admission of unreliable psychiatric predictions of a defendant’s future dangerousness sheds no credible scientific, medical, or other light on the individual circumstances of the defendant at issue. The potential rate of error of such predictions, described in Section I(A)(ii), above, shows that a witness providing the opinion is no more qualified to accurately do so than any of the members of the jury panel might be. Because the jurors otherwise have access to the underlying evidence presented to the opinion witness in the hypothetical fact pattern, and have the authority to base their determination of future dangerousness on this data alone, the opinion testimony itself is useless except for its prejudicial potential. See, e.g., Long v. State, 823 S.W.2d 259 (Tex. Crim. App. 1991) (excluding autopsy photographs in murder case, even though relevant and probative, because of prejudicial nature and cumulative effect where less gruesome photographs were already in the record); Penry v. Johnson, 215 F.3d 504, 513 (5th Cir. 2000) (Dennis, J., dissenting) (expressing concern regarding the “cumulative effect and reinforcement” of the “erroneous” admission of psychiatric testimony regarding future dangerousness) (overruled on other grounds); See also Jasper, 2001 WL 1502674 at *1-2; Conner, 2001 WL1043248 at *4; Trevino, 991 S.W.2d at 854; Salazar, 38 S.W.3d at 146 (juries may find future dangerousness based on the facts of the offense alone or some combination of the facts of the offense, the defendant’s prior criminal history, and juror interpretation of remorse or other character evidence).  
Psychiatric testimony offering a prediction of a defendant’s future dangerousness is cumulative to other testimony or evidence already presented to the jury. As a result, such testimony, especially given its overwhelming potential for unfair prejudice, indelible and irrational impression on the jury, and consumption of judicial resources and time, must be excluded under Rule 403. 


D. The interests of efficiency, preservation of judicial resources, and the rules of evidence demand the exclusion of psychiatric predictions of a defendant’s future dangerousness. 

Because psychiatric and psychological predictions of future dangerousness impress the jury in an irrational and indelible manner, do not serve to make the fact of a defendant’s future dangerousness any more or less probable, and do not fill a need of the proponent of such predictions that would not be met otherwise, the predictions consume an unnecessary amount of time in the sentencing phase of a capital trial. 

For the reasons articulated above, the minimal, if any, probative value of psychiatric or psychological predictions of future dangerousness is outweighed by the danger of unfair prejudice such predictions cause. Any expert testimony incorporating such predictions is inadmissible under Tex. R. Evid. 403. 

CONCLUSION


For the foregoing reasons, Defendant requests that this Court exclude any and all psychiatric or psychological expert testimony offered by the State that incorporates a prediction as to whether Defendant will constitute a continuing threat to society, or Defendant’s future dangerousness. 


Respectfully submitted, this ___ day of ___, ___. 







______________________________



Attorney for Defendant
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