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THE STATE OF TEXAS
§
IN THE DISTRICT COURT OF


§

vs.
§
________ COUNTY, T E X A S


§

_____________________
§
_____TH JUDICIAL DISTRICT


MOTION IN LIMINE




(Inconsistent Theories of Prosecution)

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, ____________________, Defendant, by and through his attorneys of record, and makes this his Motion in Limine.  As grounds therefore, Defendant would show as follows:


I.

The Defendant requests that this Honorable Court order the State and its counsel, witnesses, and agents, to refrain from making any mention, reference, argument, or interrogation, either directly or indirectly, in any manner whatsoever, concerning any of the matters hereinafter set forth, or alternatively, instruct the aforesaid individuals by appropriate order to refrain from making any such motion, reference, argument, or interrogation without first approaching the Bench and obtaining a ruling from the Court outside the presence and outside the hearing of all prospective jurors and jurors ultimately selected in this cause in regard to any alleged theory or admissibility of such matters, set out in Paragraph II below.

II.

The State and its counsel, witnesses and agents are not to allude to, make any mention of, refer to, argue, or interrogate about, either directly or indirectly, in any manner, by statement or opinion, at any time, to any witness, to the jury panel or to the jury or within the hearing and presence thereof, any theory or argument that is inconsistent with the position taken by the State and its counsel during the trial of ______________________________ which originated from the same set of facts and circumstances as this action does.

III.

“It is well established that when no new significant evidence comes to light a prosecutor cannot, in order to convict two defendants at separate trials, offer inconsistent theories and facts regarding the same crime.” Thompson v. Calderon, 120 F.3d 1045, 1058 (9th Cir. 1997), rev’d on other grounds; Calderon v. Thompson, 523 U.S. 538 (1998).  Defendant Thompson and defendant Leitch were both convicted for murder with special circumstances by the same prosecutor in separate trials for the rape and murder of Ginger Fleischli.  Id.  In both trials, the prosecutor stated that the defendant on trial was the only person who had a motive to kill the victim and offered inconsistent theories and fact scenarios.  Id.  Thompson was denied his right to due process because the prosecutor argued critical facts and theories at Thompson’s trial that were inconsistent with those asserted both at the preliminary hearing and at Leitch’s trial.  Id. at 1059.  

The prosecutor violates the Due Process Clause if he knowingly presents false testimony—whether it goes to the merits of the case or solely to a witness’s credibility.  Napue v. Illinois, 360 U.S. 264, 3 L. Ed. 2d 1217, 79 S. Ct. 1173 (1959); Mooney v. Holohan, 294 U.S. 

103, 79 L. Ed. 791, 55 S. Ct. 340 (1935).  Moreover, inconsistent theories may be precluded by a motion in limine.  United States v. Bakshinian, 65 F. Supp. 2d 1104, 1110 (C.D. Cal. 1999). 

IV.

Based on the above, the Defendant would respectfully urge the Court to instruct the District Attorney and its witnesses not to refer to, allude to any discussion of or mention any theory or argument inconsistent with that used in the aforementioned previous trial in comments to the jury, jury selection, comments to the court, comments to opposing counsel, opening statement, closing statement, direct examination or cross examination of any witness.  In the event the District Attorney feels that such evidence is probative and admissible, and would like to inquire as to the Defendant’s desire to have an instruction on the use of inconsistent theories by the District Attorney to convict defendants involved in the same set of circumstances, the jury should be retired and the matter considered outside the presence of the jury.  This would prevent prejudicial error which no subsequent instruction could cure.  

Similarly, the Defendant would ask that if the District Attorney believes that the statute allows him to request such an instruction at his own request, that argument should be made outside the presence of the jury.  
WHEREFORE, PREMISES CONSIDERED, Defendant prays that this Motion be granted and sustained by appropriate Order of this Honorable Court.





Respectfully submitted on this the ____ day of ___________, 200__.

     By:_______________________________________







COUNSEL FOR THE DEFENDANT







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.






_________________________________________
CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

__________________________________________
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