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THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________
§
__________ JUDICIAL DISTRICT 

MOTION IN LIMINE
(Guarantee of No Violence)

TO THE HONORABLE JUDGE OF SAID COURT:



COMES NOW, ______________________, Defendant, by and through his attorneys of record, and pursuant to Rule 104 of the Texas Rules of Evidence and the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 1, 3, 10, 13, 19 and 29 of the Texas Constitution and Tex. Code Crim. Proc. arts. 1.05 and 1.09 and makes this his Motion in Limine.  In support thereof, Defendant would show:

1. The Defendant has been indicted for capital murder.

2. The state is seeking the death penalty. The Eighth Amendment to the United States                  Constitution requires a greater degree of accuracy, fact finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306  (1993); and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. It is the duty of this Court and the Texas Court of Criminal Appeals to make certain that the death sentence is not “wantonly or freakishly” imposed and that the purposes of Art. 37.071 are accomplished.  Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

4. A fact (“future dangerousness”) that increases the penalty for a crime beyond the prescribed statutory maximum (a sentence of LWOP-40 increased to death) must be alleged in the indictment and proved to the jury beyond a reasonable doubt. Jones v. United States 526 U.S. 227 (1999); Apprendi v. New Jersey, 530, U.S.466, 147 L. Ed. 2d 435, 120 S. Ct. 2348 (2000). In Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002), the Supreme Court held that the rule of Apprendi v. New Jersey, 530 U.S. 466 (2000), applies to capital cases.

5. The burden is on the state to prove, beyond a reasonable doubt, that a probability exists that the accused will commit criminal acts of violence that will constitute a continuing threat to society.  Any attempt by the State, to shift that burden, whether it be through the introduction of evidence, direct or cross examination of witnesses or argument to the jury is a violation of the rights of the accused as guaranteed by the 5th, 6th, 8th and 14th Amendments to the United States Constitution.  

6. Just as a juror would be challengeable for cause because he would assign a burden (or greater or lesser burden) to the State or Defendant than is provided by the law so too is it improper when a prosecutor attempts to confuse the jury by improperly imputing a burden to the defense through its cross-examination of a defense witness. 

7. Just as it would be improper for a judge in his or her charge to the jury, to improperly assign to a party a burden that is contrary to the law, so too is it improper when a prosecutor attempts to confuse the jury by improperly imputing a burden to the defense through its cross-examination of a defense witness.

8. The Defendant anticipates that a prison classification witness will be called to testify should this case proceed to the mitigation phase.   This witness will, among other things describe the classification, security and safety policies within TDCJ for an inmate who has been convicted of capital murder.   This witness cannot “guarantee” or “insure” to the jury that this defendant or any other defendant will not commit some act of violence in the future.  Not only is this not within the capability of this witness, it is not relevant to the issues as they are framed by Art. 37.071.  The jury must decide if there is a “probability” that the defendant will commit criminal acts of violence that will constitute a continuing threat to society.  Therefore, any questioning concerning violence within TDCJ should be limited to the “probability” of any such violence occurring. 

9. Any cross-examination wherein the witness is asked if he can “guarantee” or “insure” or similar language will not only serve to confuse the jury and the issue, but will be an impermissible shifting of the burden to the defendant, all in violation of the Constitutional protections cited above.




WHEREFORE, PREMISES CONSIDERED, Defendant prays that this Motion be sustained and relief be granted by appropriate Order.








Respectfully submitted on this the ____ day of ___________, 200__.

     By:_______________________________________







COUNSEL FOR THE DEFENDANT







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.






_________________________________________

