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§

_____________________
 §

__________ JUDICIAL DISTRICT

MOTION TO PRECLUDE ADMISSION OF PREJUDICIAL PHOTOGRAPHS
         COMES NOW, _____________, the Defendant, by counsel, and pursuant to 5th, 6th, 8th and 14th Amendments to the United States Constitution, Article 1, Sections 3, 10, 13, 19 and 29 of The Texas Constitution and Tex. Code Crim. Proc. arts. 1.03, 1.04, 1.05 and moves the Court to preclude admission of prejudicial photographs of the deceased.  In support thereof, the Defendant would show:

1. The Defendant has been indicted by the county grand jury for capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. Upon information and belief, the Defendant anticipates that the State will attempt to use as evidence against this Defendant, the following color/black and white photographs.

(list each one of them in detail, emphasizing 

any part of the photos that are objectionable)

4. Neither the identity of the victim, nor the fact that the victim was alive prior to being killed, is at issue in this case.  The Court should not admit a picture of a victim taken before death.  Such a photograph would be irrelevant to any issue before the Court.  

5. Likewise, the use of pictures taken after death, which are yet more prejudicial, is one of the most troubling in capital cases today.   Prior to the admission of such photographs the Court must determine whether the photograph is relevant to any fact that the prosecution must prove. The Court must then determine whether any probative value that the picture may have is substantially outweighed by the danger of unfair prejudice under Tex. R. Evid. 403.  Reese v. State, 33 S.W.3d 238, (Tex. Crim. App.2000).  Prior to ruling on the admissibility of photographs, the court must determine, reasonably (1) how probative is the evidence, (2) the potential of the evidence to impress the jury in some irrational, but nevertheless indelible way; (3) the time the proponent needs to develop the evidence; and (4) the proponent’s need for the evidence. Montogmery v. State, 810 S.W.2d 372, 389-390 (Tex. Crim. App. 1990, op. on reh’g). 

6. Relevant criteria for the Court’s consideration in determining admissibility will include (a) whether or not the ultimate issue to which the photograph is relevant is seriously contested by the defense; (b) whether or not the State has other convincing evidence to establish the ultimate issue to which the photograph is relevant; (c) whether the probative value of the evidence was, alone or in combination with other evidence, particularly compelling; (d) whether the photograph is of such a nature that a jury instruction to disregard it, for any but its proffered purpose, would not likely have been efficacious.  

7. Should this Court find that one or more of these relevant criteria are reasonably conducive to a risk that the probative value of the tendered evidence is substantially out- weighed by unfair prejudice, then the photograph should be excluded.  Montgomery v. State, 810 S.W.2d at 392-93. 

8. Assuming that the subject matter of the photographs has been found to be relevant and the photograph itself conditionally admissible under Tex. R. Evid. 403, the Court should then consider (a) the number of photographs, (b) the size of the photograph, (c) whether it is in color or black and white, (e) the detail shown in the photograph, (f) whether the photograph is gruesome, (g) whether the body is naked or clothed and (h) whether the body has been altered since the crime in some way that might enhance the gruesomeness of the photograph to Defendant’s detriment. Narvaiz v. State, 840 S.W.2d 415, 429 (Tex. Crim. App. 1992). 


Wherefore, premises considered, Movant prays that upon hearing herein, this Court:


(1) review each of the photographs identified as objectionable by the Defendant;

(2) determine if the content/subject matter of each of the photographs is relevant to a disputed issue that must be established by the State;


(3) determine if the photograph possesses any probative value;


(4) determine if any probative value is substantially outweighed by the prejudicial effect of the subject matter of the photograph;

(5) consider the number, color, and prejudicial effect of the photograph(s) itself, separate and apart from the prejudicial effect of the subject matter;



(6) find that the photographs identified by the Defendant are not admissible upon the trial of this case.




(7) Should one or more of the photographs be found to be admissible for any reason, this Court should consider and grant any limiting instructions requested by the defense.

(8) The Defendant further prays that this Court grant to him such other and further relief to which he may show himself to be justly entitled.





Respectfully submitted on this the ____ day of___________, 20[ ] 

     By:_______________________________________







COUNSEL FOR THE DEFENDANT







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        

  





_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 20[ ].

