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STATE OF TEXAS
§

IN THE 4TH DISTRICT COURT 


§

VS.
§

IN AND FOR


§

ELZIE LEE MOORE


§

RUSK COUNTY, TEXAS

MOTION TO SUPPRESS EVIDENCE AND STATEMENTS

TO THE HONORABLE JUDGE OF SAID COURT:


Elzie Lee Moore, defendant in the above-entitled and numbered criminal action, moves to suppress certain items of physical evidence and any statements he allegedly made to law enforcement.  In support, the defendant will show the following.  

Background


The defendant has been indicted by the Rusk County Grand Jury for capital murder.  The State of Texas is seeking the death penalty.

Facts

The defendant’s home was searched and several pairs of shoes were recovered by law enforcement officers.  Moreover, law enforcement officers seized the defendant’s shoes after his arrest.  After his arrest, law enforcement officers attempted to interrogate the defendant.  He allegedly made some statements.  
Analysis
A.
Search and Seizure Without a Warrant

Law enforcement officers must have a search warrant, based on probable cause, issued by a neutral and detached magistrate to seize a person’s property or search that person.  U.S. Const. amend. IV and XIV; Tex. Const. art. 1, § 9; Tex. Code Crim. Proc. art. 1.04 and 1.06.  If a law enforcement officer searches a person or seizes his property without a warrant, unless there is a valid exception to the warrant requirement, he violates the dictates of the United States and Texas Constitutions as well as the Texas Code of Criminal Procedure, and, thus, the evidence obtained as a result must be suppressed.  Mapp v. Ohio, 367 U.S. 643, 660 (1961); Tex. Code of Crim. Proc. art. 38.23.  The defendant and his residence were searched and his property was seized without a valid warrant.  Therefore, the evidence obtained there from must be suppressed.  

B.
Search and Seizure With a Warrant

The defendant was searched and seized pursuant to a warrant.  No search warrant shall issue unless sufficient facts are presented to a neutral magistrate establishing probable cause.1  U.S. Const. amend IV; Tex. Const. art. 1, § 9; Tex. Code Crim. Proc. art. 1.06.  Probable cause is sufficient to support the issuance of a search warrant where the facts contained in the affidavit and reasonable inferences drawn there from justify a conclusion that the object of the search is probably on the premises at the time the warrant is issued.  Cassias v. State, 719 S.W.2d 585, 587 (Tex. Crim. App. 1986); Janecka v. State, 739 S.W.2d 813, 823 (Tex. Crim. App. 1987); Jones v. State, 833 S.W.2d 118, 123 (Tex. Crim. App. 1992).  

1. 
Confidential Informant and Hearsay


Probable cause may be based on information provided by a confidential informant and based on hearsay.  However, the veracity and basis of knowledge of persons supplying hearsay information are relevant considerations in determining whether probable cause exists.  Barraza v. State, 900 S.W.2d 840, 842 (Tex. App.—Corpus Christi 1995).  An unnamed informant’s reliability may be established by the affiant’s general assertions stated in the affidavit concerning the informant’s prior reliability. Cerda v. State, 846 S.W.2d 533, 534.  Furthermore, an affiant may rely on hearsay as long as a substantial basis for crediting the hearsay is presented.  Gates, 462 U.S. at 241-42; Green v. State, 736 S.W.2d 218, 219 (Tex. App.—Corpus Christi 1987, no pet.)  Thus, an informant’s tip should be corroborated through the independent investigation of the police or through other sources of information.  Gates, 462 U.S. at 241-42; Green, 736 S.W.2d at 219.  In Barraza v. State, 900 S.W.2d 840, 842 (Tex. App. – Corpus Christi 1999), the Court of Appeals held that the evidence should be suppressed where, in respect to the reliability of the informant, the affiant simply stated that he was told by a law enforcement officer that he “had been contacted by a reliable and credible confidential informant.”  900 S.W.2d at 842.  The court held that this mere conclusory statement as to the reliability of the informant is insufficient because there is nothing in the affidavit to show that the informant had previously given information that turned out to be reliable.  Id.

2.
False Statement

A search warrant must not contain false information.  In Franks v. Delaware, 438 U.S. 154, 667 (1978), the Supreme Court held that when a defendant makes a substantial preliminary showing that a false statement, made knowingly, intentionally, or with reckless disregard for the truth, is included in the search warrant affidavit and that the false statement was necessary to the finding of probable cause, the Fourth Amendment requires a hearing at the defendant’s request.  Franks, 438 U.S. at 155-56; Hinojosa v. State, 4 S.W.3d 240, 246-49 (Tex. Crim. App. 1999).  Under Franks, to be entitled to an evidentiary hearing on the allegations concerning the veracity of the affidavit, the defendant must (1) allege deliberate falsehood or reckless disregard for the truth by the affiant, specifically pointing out the portion of the affidavit claimed to be false;2 (2) accompany these allegations with an offer of proof stating the supporting reasons;3 and (3) show that when the portion of the affidavit alleged to be false is excised from the affidavit, the remaining content is insufficient to support issuance of the warrant.  Franks, 438 U.S. at 171-72.


3.
Description

Not only must the search warrant affidavit establish probable cause, but it must also particularly describe the place to be searched.  The test for ascertaining the adequacy of a search warrant’s description of the place to be searched is whether the place described is sufficient to inform officers of the place where they are to conduct the search.  Haynes v. State, 475 S.W.2d 739, 740 (Tex. Crim. App. 1971); Mansell v. State, 756 S.W.2d 95, 98 (Tex. App.—San Antonio 1988, pet. ref’d).  Where the search warrant is for a multi-unit dwelling, the place described must contain adequate guidelines to apprize the officers executing the warrant of the particular unit to be searched.  Haynes, 475 S.W.2d at 740; Mansell, 756 S.W.2d at 98.


4.
Four Corners of Affidavit

In judging the adequacy of a search warrant affidavit, this court must look within the “four corners” of the affidavit because that is what the magistrate had before it when the warrant was issued.  Cassias, 719 S.W.2d at 587-88; Cerda, 846 S.W.2d at 534 (Tex. App.—Corpus Christi 1993, no pet.).  The magistrate, not the officer, is responsible for determining whether probable cause exists.  Tex. Code Crim. Proc. art. 18.01.  


5.
Standard of Review


In evaluating whether probable cause exists for the issuance of a warrant, this court must assess the totality of the circumstances.  Gates, 462 U.S. at 238-39; Wynn, 996 S.W.2d at 326-27.  Furthermore, this court must review the determination of probable cause de novo.  Ornelas v. United States, 517 U.S. 690, 696-97 (1996); Guzman v. State, 955 S.W.2d 85, 89 (Tex. Crim. App. 1997).


Based on the foregoing, the evidence obtained as a result of the search warrant must be suppressed under exclusionary rule articulated in Mapp v. Ohio, 367 U.S. 643, 660 (1961), and its progeny, and Article 38.23 of the Texas Code of Criminal Procedure.



C.
Motion to Suppress Statements

The defendant also moves to suppress any statements made by him because the dictates of Article 38.22 of the Texas Code of Criminal Procedure and Miranda v. Arizona, 384 U.S. 436 (1966), were not observed, because the statements were involuntary, Jackson v. Denno, 378 U.S. 368 (1964), because the statements were a result of the unconstitutional search and seizure, and because the defendant’s right to counsel was violated, all in violation of the Fifth, Sixth and Fourteenth Amendments to the United States Constitution, Article 1, section 10, of the Texas Constitution, and Articles 1.04, 1.05, and 1.051 of the Texas Code of Criminal Procedure.  Moreover, the defendant’s statements must be suppressed because the dictates of Article 15.17 of the Texas Code of Criminal Procedure were ignored and a causal connection exists between this failure and the statements.  See Cantu v. State, 342 S.W.2d (Tex. Crim. App. 1992).


This court, therefore, must suppress the defendant’s statements under the exclusionary rule articulated in Mapp v. Ohio, 367 U.S. 643, 660 (1961), and its progeny, and Article 38.23 of the Texas Code of Criminal Procedure.


WHEREFORE, PREMISES CONSIDERED, the defendant prays that this motion be granted and for any other relief to which he is entitled.







Respectfully submitted,
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ATTORNEYS FOR THE DEFENDANT

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Motion to Suppress Evidence and Statements was hand delivered to the District Attorney’s office on the _____ day of __________________, 200__.
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Eric M. Albritton

CAUSE NO. CR02-043

STATE OF TEXAS



§
IN THE 4TH DISTRICT COURT

§

V.





§
IN AND FOR

§

ELZIE LEE MOORE


§
RUSK COUNTY, TEXAS

ORDER

BE IT REMEMBERED, that on the ______day of ____________________________, 200__, came to be considered the above Motion to Suppress Evidence and Statements.  After consideration of the motion, it is the opinion of the court that defendant's motion be:


GRANTED
________


DENIED
________








____________________________________








JUDGE PRESIDING
	1These facts must be set forth in a sworn affidavit.  Tex. Code Crim. Proc. art. 18.01.  The affidavit must recite facts and circumstances within the affiant’s knowledge and belief of which the affiant has reasonably trustworthy information sufficient to warrant a reasonably cautious person’s belief that the offense has been committed.  Illinois v. Gates, 462 U.S. 213, 238-39 (1983) (overruled on other grounds); Wynn v. State, 996 S.W.2d 324, 324 (Tex. App. – Ft. Worth 1999).  A mere conclusory statement will not do.  Gates, 462 U.S. at 239.  


	2Allegations of negligence or innocent mistakes are insufficient, and the allegations must be more than conclusory.


	3Affidavits or otherwise reliable statements of witnesses should be furnished.  If not, the absence of written support of the allegations must be satisfactorily explained.
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