IN THE [#] JUDICIAL DISTRICT COURT

OF [COUNTY] COUNTY, TEXAS

____________________________________

}

THE STATE OF TEXAS


}

}


v.




} 
Indictment  No. [CHARGE #]

}

[CLIENT NAME]



}         



____________________________________}

MOTION TO PREVENT

IMPROPER  JURY ARGUMENT BY STATE
COMES NOW, the Accused, [CLIENT NAME], by counsel, and pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article 1, Sections 3, 10, 13, 19 and 29 of the Texas Constitution and Articles 1.03, 1.04, 1.05, 38.04 and 38.05 of the Texas Code of Criminal Procedure and moves the court to Prevent Improper Jury Argument by the State and in support thereof would show:

I.

FACTUAL STATEMENT
[MR. CLIENT LAST NAME] has been indicted for the offense of capital murder and the State is seeking the death penalty.  The Eighth Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333 (1993);  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

[At this point, it helps if you have examples of prior improper jury argument by the prosecutor in your case.  If you do, cite to them here and attach any transcripts of such argument as exhibits.]

II.

MOTION AND ARGUMENT
There are four permissible areas of jury argument for the State:

1) A summary of the evidence;

2) Discussion of reasonable deductions from the evidence;

3) Response to arguments of Defense counsel; and

4) A proper plea for law enforcement.

Mc Farland v. State, 845 S.W. 2d 824, 844 (Tex. Crim. App. 1992); Walker v. State, 664 S.W.2d 338 (Tex.Crim.App. 1984).   

Naturally, any plea for law enforcement must be consistent with the oath that a juror takes pursuant to Article 35.22 of the Texas Code of Criminal Procedure. That oath requires a juror to “. . .a true verdict render [sic] according to the law and the evidence…”  Accordingly, [MR. CLIENT LAST NAME] seeks an Order requiring the State to confine its summation to the areas stated above, and to refrain from any mention whatsoever of the various arguments which have caused appellate courts to reverse convictions.  The arguments that the defense seeks to preclude are:

· “Conscience of the community” arguments;

· Personal opinion and vouching for the State’s case or its witnesses;

· Derogatory references to [MR. CLIENT LAST NAME];

· Suggestions that [MR. CLIENT LAST NAME] has engaged in unproven acts of misconduct;

· Comments on [MR. CLIENT LAST NAME]’s failure to testify; 

· Improper reasons for conviction;

· Attacks on [MR. CLIENT LAST NAME]’s defense counsel;

· Comments on [MR. CLIENT LAST NAME]’s non-testimony courtroom demeanor;

· Argue, where drug usage is referenced in evidence, the impact of drugs on the community;

· Comment on witnesses’ motives for testifying or failing to testify;

· Pleas for sympathy for the victims;

· Arguments for a certain punishment;

· Improper legal arguments not supported by the Court’s charge;

· Arguments outside the record. 

A.

“CONSCIENCE OF THE COMMUNITY” 

ARGUMENTS ARE IMPROPER
It is improper for a prosecutor to argue that the people of the community want or expect a conviction, that there is community pressure or sentiment to convict, or that the jury verdict may or may not meet with public approval.  Prohibited argument includes, but is not limited to, the following:

a. That the people are asking the jury to convict [MR. CLIENT LAST NAME].  Cox v. State, 247 S.W.2d 262, 263-64 (Tex.Crim.App. 1952).

b. That the community would want [MR. CLIENT LAST NAME] sent to prison if the people knew what he had done.  White v. State, 699 S.W.2d 607, 611 (Tex.Crim.App. 1985) (citing Prado v. State, 626 S.W.2d 775 (Tex. Crim. App. 1982).

c. That any particular punishment is required to satisfy the community.  Cortez v. State, 683 S.W.2d 419, 420-21 (Tex.Crim.App. 1982).

d. Urging the jury to convict or return a verdict of death in order to solve a social problem.

e. Any argument that diverts the jurors from their correct task which is the determination of the proper sentence for [MR. CLIENT LAST NAME] before them, based upon his own past conduct.

f. Inquiring of the jury as to whether or not it has the “intestinal fortitude” to do its “legal duty” or using similar language that would suggest that the jury has a duty to return any particular verdict or that returning a guilty verdict or sentence of death was doing  “its job.”

g. Any argument that is intended to appeal to a jury’s partiality.

h. Any argument that is contrary to the law as charged.

B.

PERSONAL OPINION AND VOUCHING FOR CREDIBILITY OF WITNESSES OR THE STATE'S CASE ARE IMPROPER

It is improper for a prosecutor to express a personal opinion regarding the credibility of the witnesses, the strength of the evidence, the guilt of [MR. CLIENT LAST NAME] or the appropriate punishment.  Prohibited argument includes, but is not limited to, the following:

a. That the Prosecutor believes that [MR. CLIENT LAST NAME] is guilty.  Villalobos v. State, 568 S.W.2d 134 (Tex.Crim.App. 1978).

b. That the Prosecutor is not paid enough to try to convict an innocent man.  Elizondo v. State, 545 S.W.2d 453 (Tex.Crim.App. 1976).

c. That the Prosecutor does not introduce evidence unless he believes it is true.  Robillard v. State, 641 S.W.2d 910 (Tex.Crim.App. 1982).

d. That the Prosecutor would not prosecute [MR. CLIENT LAST NAME] unless the State's witnesses were telling the truth and [MR. CLIENT LAST NAME] was guilty.  Hickerson v. State, 286 S.W. 2d 437, 438-39 (Tex.Crim.App. 1956).

e. e.
That the Prosecutor has personal knowledge regarding the credibility of the witnesses. 
Tinker v. State, 93 S.W.2d 441 (Tex.Crim.App. 1936).

f. That the Prosecutor believes that any particular witness was honest or truthful.  Menefee v. State, 614 S.W.2d 167 (Tex.Crim.App. 1981); Morris v. State, 755 S.W.2d 505 (Tex.App. 1988, pet. ref(d).

g. That police officers are entitled to greater belief than [MR. CLIENT LAST NAME] because [MR. CLIENT LAST NAME] has an interest in acquittal, whereas the officers are impartial and only arrest people whom they believe have committed an offense.  Caka v. State, 302 S.W.2d 939 (Tex.Crim.App. 1957).

h. That because the jurors are paying the police officers through their taxes and because the city has retained the officers on the payroll that the city must have confidence in their honesty and integrity.  Stearn v. State, 487 S.W.2d 734, 736 (Tex.Crim.App. 1972) (citing Woodard v. State, 368 S.W.2d 623 ( Tex.Crim.App. 1963)).

i. That police officers are sworn to tell the truth, and did tell the truth.  Puckett v. State, 330 S.W.2d 465 (Tex.Crim.App. 1959).

j. That the race, creed or color of any witness should be a factor in assessing his credibility.  Allison v. State, 248 S.W.2d 142 (Tex.Crim.App. 1952), Arnold v. State, 256 S.W.2d 919 (Tex.Crim.App. 1923).

C.

DEROGATORY REFERENCES TO [MR. CLIENT LAST NAME]

ARE IMPROPER

It is improper for the prosecution to refer to a defendant by any name other than his given name or nickname, nor by any generic term designed to subject a defendant to personal abuse or suggest that he is “less than human.”  Prohibited argument includes, but is not limited to, the following:

a. References to heinous, infamous criminals such as John Dillinger, Clyde Barrow, Lee Harvey Oswald, Jeffrey Dahmer, Ted Bundy, John Wayne Gacy, or any other well-known criminal.  Rehm v. State, 78 S.W.2d 983 (Tex.Crim.App. 1935); Lee v. State, 97 S.W.2d 697, (Tex Crim. App. 1936); Stell v. State, 711 S.W.2d 746, 748 (Tex. App. 1986, no pet.), Brown v. State, 978 S.W.2d 708, 713-714 (Tex.App. 1998) .

b. Derogatory references such as, but not limited to:

1) “cowardly cur.”  Jupe v. State, 217 S.W. 1041 (Tex. Crim. App. 1920);

2) “fiend from Hell.”  McGrew v. State, 143 S.W.2d 946 (Tex. Crim. App. 1940);

3) “beast.” Marx v. State, 150 S.W.2d 1014 (Tex. Crim. App. 1941);

4) “punk.”  Duran v. State, 356 S.W.2d 937 (Tex. Crim. App. 1962);

5) “hippie, anti-Christ and Communist.”  Renn v. State, 495 S.W.2d 922, 924 (Tex. Crim. App. 1973) (overruled on other grounds).

6) “a thug, a thief and a vagrant.”  Martinez v. State, 332 S.W.2d 718 (Tex.Crim.App. 1960).

7) “heathen, animal,” or references to [MR. CLIENT LAST NAME]'s race.  Richardson v. State, 257 S.W.2d 308 (Tex. Crim. App. 1953).

D.

SUGGESTING [MR. CLIENT LAST NAME] HAS ENGAGED IN OTHER ACTS OF MISCONDUCT NOT IN EVIDENCE IS IMPROPER

It is improper for a prosecutor to suggest or infer that a defendant has committed any offense or act of misconduct not in evidence.  Prohibited argument includes, but is not limited to, the following:

a. There is a reasonable deduction that [MR. CLIENT LAST NAME] has previously been arrested or jailed.  Lookabaugh v. State, 352 S.W.2d 279 (Tex.Crim.App. 1961).

b. That [MR. CLIENT LAST NAME] earns his livelihood committing the type of offense for which he is on trial.  Walker v. State, 664 S.W.2d 338 (Tex. Crim. App. 1984).

c. That the evidence raised the inference that [MR. CLIENT LAST NAME] has committed other crimes similar to the offense on trial.  Melton v. State, 713 S.W.2d 107 (Tex.Crim.App. 1986); Rodriguez v. State, 520 S.W.2d 778 (Tex.Crim.App. 1975).

d. That the State is limited in its ability to introduce evidence regarding [MR. CLIENT LAST NAME]'s background, prior criminal record, juvenile record, or other offenses or acts of misconduct.  Parson v. State, 652 S.W.2d 616 (Tex.App. 1983, no pet.); Everett v. State, 707 S.W.2d 638 (Tex.Crim.App. 1986).

e. That the Prosecutor was prohibited from inquiring about extraneous offenses committed by [MR. CLIENT LAST NAME], and was thus limited to asking the State's witnesses the only questions allowed by law.  Robinson v. State, 701 S.W.2d 895 (Tex.Crim.App. 1985).

E.

IT IS IMPROPER TO COMMENT ON THE FAILURE

OF [MR. CLIENT LAST NAME] TO TESTIFY

It is improper for a prosecutor to comment, directly, or indirectly, on a defendant’s failure to testify at either stage of the trial.  Prohibited argument includes, but is not limited to, the following;

a. That the motive for the offense has not been revealed because the only person who knows the motive (referring to [MR. CLIENT LAST NAME]) did not offer one.  Koller v. State, 518 S.W.2d 373 (Tex.Crim.App. 1975) (overruled on other grounds); Lee v. State, 628 S.W.2d 70 (Tex.Crim.App. 1982).

b. That it has not been contested that [MR. CLIENT LAST NAME] committed the offense.  Angel v. State 627 S.W.2d 424 (Tex.Crim.App. 1982).

c. That there has been no explanation for the offenses.  Myers v. State, 573 S.W.2d 19 (Tex.Crim.App. 1978).

d. Where only the perpetrator was in a position to rebut the State's witness or witnesses, that the State's evidence was uncontradicted or that the Defense had presented no evidence to challenge the credibility of a State's witness.  Dubose v. State, 531 S.W.2d 330 (Tex.Crim.App. 1975);  Pollard v. State, 552 S.W.2d 475 (Tex.Crim.App. 1977).

e. That the Prosecutor not refer to or gesture at [MR. CLIENT LAST NAME] and argue, “There is somebody we have not heard from in this case, and I think you know who it is,” or words to that effect.  Hicks v. State, 525 S.W.2d 177 (Tex.Crim.App. 1975); Thompson v. State, 651 S.W.2d 785 (Tex.Crim.App. 1983).

f. That the Prosecutor not ask rhetorical questions of [MR. CLIENT LAST NAME] under the guise of argument.  Bird v. State, 527 S.W.2d 891 (Tex.Crim.App. 1975).

g. That the Prosecutor not refer to [MR. CLIENT LAST NAME]'s failure to raise any particular defense, followed by references in the first person to the manner in which [MR. CLIENT LAST NAME] would have articulated that defense.  Cherry v. State, 507 S.W.2d 549, (Tex. Crim. App. 1974);  Cook v. State, 702 S.W.2d 597, (Tex. Crim. App. 1984).

h. That [MR. CLIENT LAST NAME] has not apologized, expressed remorse, or explanation.  Koller v. State, 518 S.W.2d 373 (Tex.Crim.App. 1975); Anderson v. State, 525 S.W.2d 20, 23 (Tex. Crim. App. 1975); Johnson v. State, 611 S.W.2d 649 (Tex. Crim. App. 1981); Elkins v. State, 647 S.W.2d 663 (Tex. Crim. App. 1983); Dickinson v. State, 685 S.W.2d 320 (Tex. Crim. App. 1984).

F.

IT IS IMPROPER TO ARGUE REASONS TO CONVICT

THAT ARE UNRELATED TO THE CRIME

It is improper for the prosecutor to argue that a defendant should be convicted for any reason other than that the evidence has established guilt beyond a reasonable doubt.  Prohibited argument includes, but is not limited to, the following:

a. That [MR. CLIENT LAST NAME] should be convicted because of the rising cost of crime or that conviction would solve any other social ill.  Bridewell v. State, 114 S.W.2d 259 (Tex.Crim.App. 1938).

b. That [MR. CLIENT LAST NAME] can appeal a conviction but the State cannot appeal an acquittal.  Stone v. State, 751 S.W.2d 579, 586-87  (Tex.Crim.App. 1988) (overruled on other grounds).

c. That any mistake made would be corrected by an appellate court.  Borgen v. State, 682 S.W.2d 620 (Tex.App. 1984, no pet.).

d. That [MR. CLIENT LAST NAME] would not have hired an attorney unless he was guilty.  United States v. McDonald, 620 F.2d 559, 564 (5th Cir. 1980).

e. That if found not guilty, [MR. CLIENT LAST NAME] will continue to engage in criminal behavior.  Morris v. State, 755 S.W.2d 505 (Tex.App.1988, pet. ref'd.).

f. That the jury must “send a message” to the community by their verdict.  This is contrary to the oath of a juror that requires each of them to render a true verdict “according to the law and the evidence”.  Tex. Crim. Crim. Proc. Art. 35.22 

G.

IT IS IMPROPER TO CRITICIZE

DEFENSE COUNSEL

It is improper for the prosecutor to argue that defense counsel is subject to criticism for representing persons accused of crime nor criticize counsel's conduct or ethics.  Prohibited argument includes, but is not limited to, the following:

a. That Defense counsel is a mouthpiece for criminals whereas the prosecutor is a public servant paid to represent the people of the community.  Dykes v. State, 325 S.W.2d 135 (Tex.Crim.App. 1959).

b. That the Prosecutor is grateful that he represents the people of the community and does not have to make a living representing criminal Defendants.  Bray v. State, 478 S.W.2d 89 (Tex.Crim.App. 1972).

c. That the Prosecutor took an oath to seek justice, but no such oath bears on Defense counsel.  Lewis v. State, 529 S.W.2d 533 (Tex.Crim.App. 1975).

d. That Defense counsel's duty is to get [MR. CLIENT LAST NAME] off, even if counsel has to put on witnesses to lie.  Bell v. State, 614 S.W.2d 122, (Tex. Crim. App. 1981).

e. Asking the jury whether, assuming Defendant is guilty, they believe that Defense counsel wants the truth before the jury.  Lewis v. State, 529 S.W.2d 533 (Tex.Crim.App. 1975).

f. References to any other criminal cases handled by Defense counsel.  Summers v. State,  182 S.W.2d 720 (Tex.Crim.App. 1944).

g. That Defense counsel has manufactured or destroyed evidence or is capable of doing so.  Jones v. State, 205 S.W.2d 590, 592-93 (Tex.Crim.App. 1947); Gomez v. State, 704 S.W.2d 770 (Tex.Crim.App. 1985);  Sunday v. State, 745 S.W.2d 436, 440 (Tex.App. 1988, pet. ref'd.).

h. That Defense counsel and [MR. CLIENT LAST NAME] lied in entering a plea of not guilty.  Lopez v. State, 500 S.W.2d 844 (Tex.Crim.App. 1973).

i. That Defense counsel was willing to or did lie or to “pull the wool over the eyes” of the jury.  Anderson v. State, 525 S.W.2d 20 ( Tex.Crim.App. 1975);  Everett v. State, 707 S.W.2d 638 (Tex. Crim. App. 1986).

j. That Defense counsel did not argue that [MR. CLIENT LAST NAME] was innocent.  Anderson v. State, 525 S.W.2d 20 (Tex.Crim.App. 1975).

k. References to or derogatory comments concerning Defense counsel's strategy, courtroom tactics or ethics, such as suggesting that counsel is shrewd, tricky or acting in bad faith.  Jones v. State, 205 S.W.2d 590, 592-93 (Tex.Crim.App. 1947);  Cook v. State, 537 S.W.2d 258 (Tex.Crim.App. 1976);  Fuentes v. State, 664 S.W.2d 333 (Tex.Crim.App. 1984);  Lopez vs. State, 705 S.W.2d 296, 298 (Tex.App. 1986, no pet.).

l. Reference to the fact that Defense counsel made objections during the trial.  Garza v. State, 160 S.W.2d 926, 928 (Tex.Crim.App. 1942); Anderson vs. State, 525 S.W.2d 20, 22 (Tex.Crim.App. 1975); Fuentes v. State, 664 S.W.2d 333, 336-37 (Tex.Crim.App. 1984).

m. That as long as lawyers are for hire, justice is for sale.  Borgen v. State, 672 S.W.2d 456, 457-58 (Tex.Crim.App. 1984).
H.

IT IS IMPROPER TO COMMENT ON COURT PROCEEDINGS

OR [MR. CLIENT LAST NAME]’S NON-TESTIMONIAL DEMEANOR

It is improper for the prosecutor to comment on rulings of the Court or [MR. CLIENT LAST NAME]'s non-testimonial demeanor.  Prohibited argument includes, but is not limited to, the following:

a. That the State could not introduce certain evidence due to [MR. CLIENT LAST NAME]'s objections.  Lopez vs. State, 705 S.W.2d 296, 297- 98 (Tex.App. 1986, no pet.).

b. That the Court's inclusion in the jury charge of a defensive theory or lesser included offense does not mean that the Court believes it.  McClory v. State, 510 S.W.2d 932 (Tex.Crim.App. 1974);  Dunbar v. State, 551 S.W.2d 382 (Tex.Crim.App. 1977).

c. Reference to [MR. CLIENT LAST NAME]'s non-testimonial demeanor in the courtroom.  Reynolds v. State, 505 S.W.2d 265 (Tex.Crim.App. 1974); Good v. State, 723 S.W.2d 734 (Tex.Crim.App. 1986).

I.

IT IS IMPROPER TO ARGUE THE LAW IN A MANNER

CONTRARY TO COURT'S CHARGE

It is improper for the prosecutor to argue the law in a manner contrary to the Court's charge.  Prohibited argument includes, but is not limited to, the following;

a. Any statement of substantive law that is not contained in or is contrary to law or to the Court's charge.  Davis v. State, 506 S.W.2d 909 (Tex.Crim.App. 1974);  Burke v. State, 652 S.W.2d 788 (Tex.Crim.App. 1983).

b. That evidence admitted for a limited purpose be considered for any other purpose.  Sanchez v. State, 591 S.W.2d 500 (Tex.Crim.App. 1979).

c. That hearsay can be considered for the truth of the matter asserted. Girard v. State, 631 S.W.2d 162, 164-65 (Tex. Crim. App. 1982) (overruled on other grounds).

J.

IT IS IMPROPER IN DRUG CASES

TO ARGUE ABOUT THE IMPACT OF DRUGS ON THE COMMUNITY

It is improper, in a case involving illegal drugs, for the prosecutor to argue about the impact of drugs on the community in any manner not supported by the evidence.  Prohibited argument includes, but is not limited to, the following:

a. That the quantity of drugs possessed was enough to keep someone high for a specified period of time.  Turrentine v. State, 536 S.W.2d 219 (Tex.Crim.App. 1976).

b. That on the basis of the quantity of drugs possessed, [MR. CLIENT LAST NAME] was probably selling drugs.  Turrentine, v. State, 536 S.W.2d 219 (Tex.Crim.App. 1976).

c. That drug users also sell drugs.  Hemmeline v. State, 314 S.W.2d 833 (Tex.Crim.App. 1958).

d. That the jurors, as citizens, are in some manner responsible for the drug problem in the community.  Morris v. State, 755 S.W.2d 505 (Tex.App. 1988, pet. ref'd.).

e. That [MR. CLIENT LAST NAME] is responsible for the drug problem among young people.  Morris v. State, 755 S.W.2d 505 (Tex.App. 1988, pet. ref'd.).

f. That the number of drug dealers in the community would fill any particular location.  Morris v. State, 755 S.W.2d 505 (Tex.App. 1988, pet. ref'd.).

g. That any particular percentage of crime in the community is attributable to drugs.  White v. State, 492 S.W.2d 488 (Tex.Crim.App. 1973).

h. That [MR. CLIENT LAST NAME]'s conduct has adversely affected others in the community.  Rodriguez v. State, 520 S.W.2d 778 (Tex.Crim.App. 1975); Thomas v. State, 527 S.W.2d 567 (Tex.Crim.App. 1975).

i. That Defendant's involvement with drugs is responsible for numerous crimes committed by others to obtain money for drugs.  Person v. State, 706 S.W.2d 153, 155-56 (Tex.App. 1986, no pet.).

K.

IT IS IMPROPER TO COMMENT ON VICTIM OR WITNESS MOTIVES 

FOR TESTIFYING OR FAILING TO TESTIFY

It is improper for the prosecutor to argue or imply that [MR. CLIENT LAST NAME] has anything to do with a witness or victim’s failure to testify or motive for testifying.  Prohibited argument includes, but is not limited to, the following:

a. That the complaining witness is not asking for a conviction because he/she is afraid of [MR. CLIENT LAST NAME]. Chambliss v. State, 200 S.W.2d 1003 (Tex.Crim.App. 1947).

b. That absent witnesses are afraid to testify or have been “frightened from the courtroom” by [MR. CLIENT LAST NAME]. Person v. State, 706 S.W.2d 153 (Tex.Crim.App. 1986, no pet.);  Johnson v. State, 662 S.W.2d 368, 369-70 (Tex.Crim.App. 1984); Thomas v. State, 519 S.W.2d 430, 431 (Tex.Crim.App. 1975).

c. That [MR. CLIENT LAST NAME] did not call certain witnesses because he is afraid that they will incriminate him. Clary v. State, 140 S.W.2d 456 (Tex.Crim.App. 1940).

d. That [MR. CLIENT LAST NAME] has been “courting” the witnesses in order to gain favorable testimony. 
Clary v. State, 140 S.W.2d 456 (Tex.Crim.App. 1940).

e. Inviting the jury to speculate as to why co-defendants were not called by [MR. CLIENT LAST NAME] to testify, and on what the co-defendant’s testimony might have been.  Berryhill v. State, 501 S.W.2d 86 (Tex.Crim.App. 1973).

L.

SYMPATHY FOR THE VICTIM’S FAMILY
It is improper for the prosecutor to make improper pleas for sympathy and from speculating on the future plight of the victim’s children or family members.  Prohibited argument includes, but is not limited to, the following:

a. That the victim’s children will no longer receive Christmas or Birthday gifts from their deceased parent. Clary v. State, 140 S.W.2d 456 (Tex.Crim.App. 1940).

b. A plea for an abandonment of objectivity or for consideration of the expectations of the victim’s family.  Stahl v. State, 749 S.W.2d 826 (Tex.Crim.App. 1988).

M.

PLEAS FOR A CERTAIN PUNISHMENT

ARE IMPROPER

It is improper for the prosecutor to argue for imposition of the maximum sentence based on comparisons to what other defendants have received for the same or similar crimes, or that anything less than the maximum penalty would be insufficient.  Prohibited argument includes, but is not limited to, the following:

a. That giving [MR. CLIENT LAST NAME] probation or anything less than the maximum sentence is the same as “excusing” defendant for his actions or “letting him off the hook.”  Morris v. State, 755 S.W.2d 505 (Tex.App.1988, pet. ref'd.).

b. That there is no reason why this Defendant should not be dealt with the same as other defendants who were tried and convicted for the same or a similar crime.  Johnson v. State, 158 S.W.2d 313 (Tex.Crim.App. 1942).

N.

IT IS IMPROPER TO ARGUE 

OUTSIDE OF THE RECORD

It is improper for the prosecution to make statements during closing argument that go outside of the record to evidence not presented at trial.  Prohibited argument includes, but is not limited to, the following:

a. To improperly call upon the jury to speculate as to other activities of the accused, not shown by the evidence nor can be inferred from the evidence, and to consider them in reaching a decision.  Walker v. State, 664 S.W.2d 338 (Tex.Crim.App. 1984).

b. To persuade the jury that [MR. CLIENT LAST NAME] is responsible for more than just the offense alleged in the indictment and to convict him on that basis.  Melton v. State, 713 S.W.2d 107 (Tex.Crim.App. 1986).

c. Injecting new facts, either directly or by inference, such as implying to the jury that Defendant has been involved in criminal proceedings as a juvenile and emphasizing that the prosecution can only show in evidence final convictions of the accused as an adult.  Parson v. State, 652 S.W.2d 616 (Tex.Crim.App. 1983, no pet.).

d. That time in prison will “do [MR. CLIENT LAST NAME] some good,” such as give him the opportunity to receive a college degree or to continue his education, and will ultimately make him a more productive member of society.  Alejandro v. State, 493 S.W.2d 86 (Tex.Crim.App. 1973).

e. Using hypothetical or rhetorical questions to imply that other evidence exists which was not admitted into the record, and inviting the jury to speculate on what that evidence may be.  Berryhill v. State, 501 S.W.2d 86 (Tex.Crim.App. 1973).

WHEREFORE, PREMISES CONSIDERED, [MR. CLIENT LAST NAME] respectfully prays that the Court grant this motion in its entirety and enter an Order precluding the prosecution from engaging in the following improper jury arguments in this case:

a)
“Conscience of the community” arguments;

b)
Personal opinion and vouching for the State’s case or its witnesses;

c)
Derogatory references to [MR. CLIENT LAST NAME];

d)
Suggestions that [MR. CLIENT LAST NAME] has engaged in unproven acts of misconduct;

e)
Comments on [MR. CLIENT LAST NAME]’s failure to testify; 

f)
Improper reasons for conviction;

g)
Attacks on [MR. CLIENT LAST NAME]’s defense counsel;

h)
Comments on [MR. CLIENT LAST NAME]’s non-testimony courtroom demeanor;

i)
Argue, where drug usage is referenced in evidence, the impact of drugs on the community;

j)
Comment on witnesses’ motives for testifying or failing to testify;

k)
Pleas for sympathy for the victims;

l)
Arguments for a certain punishment;

m)
Improper legal arguments not supported by the Court’s charge;

n)
Arguments outside the record. 

Respectfully submitted,

DATED:  [DATE]

     [CITY], Texas



_____________________________

[ATTORNEY BLOCK]

Counsel to [CLIENT NAME]
CERTIFICATE OF SERVICE
I hereby certify that on the [DATE], I caused a true and correct copy of the foregoing motion to be served by hand delivery upon: 

[NAME AND ADDRESS OF PROSECUTOR]







_____________________________


[NAME OF ATTORNEY]
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