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IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION FOR HEARING ON ADMISSIBILITY OF ANY STATEMENT BY DEFENDANT WHETHER WRITTEN OR ORAL OR EVIDENCE RESULTING FROM SAME
TO THE HONORABLE JUDGE OF SAID COURT:


Now comes __________________, Attorney for the Accused, ________________, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, sections 3, 10, 13, 15 & 19 of the Texas Constitution, and further pursuant to Tex. Code Crim. Proc. art. 28.01 and respectfully requests the Court to hold a hearing, in advance of the trial,  on the admissibility of: 

(a) statements made by the Defendant; 

(b) acts that are tantamount to statements made by the Defendant; 

(c) statements made in the presence of Defendant which Defendant did not deny in 


response; or 

(d) any physical items, statements or witnesses obtained as a result of same, or 


evidence/testimony discovered from same.  In support of this Motion, Defendant 


respectfully shows the Court as follows:

1. Defendant makes this request based upon the Constitutional provisions cited above and Tex. Code Crim. Proc. art. 38.21, 38.22 and 38.23 and the requirements of Jackson v. Denno, 378 U.S. 368 (1964), as well as the doctrine of the fruit of the poison tree of Wong Sun v. United States, 371 U.S. 471 (1963).

2. Defendant further alleges that at the time of various conversations with certain police officers, Defendant was either under arrest or substantially deprived of Defendant's freedom by the attendant conduct of the officers and the surrounding circumstances. 

3. In addition, Defendant would show that said statements and/or acts were the fruit of illegal arrest and/or search and seizure, and are therefore inadmissible.

4. This motion is sought by the defendant as a continuing motion to suppress any and all statements or acts.  It is sought to suppress evidence, as the same exists at the time of the hearing on this motion to suppress, or at any time during trial when evidence appears, subsequent to the initial suppression hearing, to be the subject of this motion.  Defendant moves this honorable court to consider this motion as continuing from the date of filing to the time this case is finally concluded.

5. Defendant further requests the Court to instruct the District Attorney and his assistants to ask no questions in the presence of the jury concerning:

(a) statements made by Defendant; 

(b) acts or the failure to act that may be considered  tantamount to statements made by Defendant; and 

(c) statements made in the presence of Defendant which he did not deny in response, whether oral or written, or whether incriminating or exculpatory until hearing has been given the Defendant with findings of fact and conclusions of law made by this Court.

6. It is further urged, that this hearing be held prior to the empaneling of the jury.  The  jury would not then be needlessly idle during the time that this Motion would be heard outside the presence of the jury.  This reasoning was endorsed by the Court of Criminal Appeals in Martinez v. State, 437 S.W.2d 842 in a parallel suppression situation.  

7. Furthermore, a hearing on this Motion in advance of trial will avoid misleading and  potentially harmful voir dire regarding the prospective jurors' attitudes toward a confession that may found to be inadmissible.


WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that this Motion be in all things granted, and that a hearing be conducted prior to trial on the admissibility of any statements by Defendant, at the conclusion of which, such statements by Defendant be found to be inadmissible.




Respectfully submitted on this the___ day of ______________200__.

  By:____________________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        

__________________________________________

 CO-COUNSEL





CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ____day of ______________________, 200__.
