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THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO PROHIBIT COMMENT ON THE WEIGHT TO BE GIVEN OR CREDIBILITY OF TESTIMONY DURING TRIAL

         COMES NOW, _____________, the Defendant, by counsel, and pursuant to 5th, 6th, 8th and 14th Amendments to the United States Constitution, Article 1, Sections 3, 10, 13, 19 and 29 of The Texas Constitution and Tex. Code. Crim. Proc. arts. 1.03, 1.04, 1.05, 38.04 and 38.05 and moves the Court to refrain from commenting on the weight to be given to evidence and in particular the credibility of testimony of any witness for the State or Defendant and in support thereof would show:

1. The Defendant has been indicted by the county grand jury for capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States                  Constitution requires a greater degree of accuracy and fact finding than would be true                  in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993); and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. Upon information and belief, the Defendant anticipates that the State will offer testimony from a witness who will attempt to offer one or more opinions pursuant to Tex. R. Evid. 702.

4. A determination by the Court that any witness who testifies for the State or the Defendant is an expert should be made outside of the hearing of the jury.  Announcing to the jury that a witness is accepted by the Court as an “expert” is an inappropriate and unfair comment by the Court on the credibility of the testimony and the weight that should be given to testimony by the witness and violates Tex. Code Crim. Proc. arts. 38.04 and 38.05. “Consequently, a jury more readily accepts the opinion of an expert witness as true simply because of her or her designation as an expert.” Gammill v. Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 722 (Tex. 1998) (citing E.I. du Pont de Nemours & Co. v. Robinson, 923 S.W.2d 549 (Tex. 1995); see also, Flores v. Johnson, 210 F.3d 456, 465-6 (5th Cir. 2000) (Garza, J. specially concurring) (“the problem here [as with all expert testimony] is not the introduction of one man’s opinion on another’s future dangerousness, but the fact that the opinion is introduced by one whose title and education [not to mention designation as an ‘expert’], gives him significant credibility in the eyes of the jury as one whose opinion comes with the imprimatur of scientific fact.”)

5. Tex. Code Crim. Proc. art. 38.04 provides, in part: “[t]he jury is the exclusive judge of the facts proved, and of the weight to be given to the testimony...”. (emphasis added)

6. Tex. Code Crim. Proc. art. 38.05 provides in part:  “In ruling upon the admissibility 

of evidence, the judge shall not discuss or comment upon the weight of the same or its bearing in the case, but shall simply decide whether or not it is admissible...” (emphasis added)


WHEREFORE, PREMISES CONSIDERED, Movant prays that upon hearing herein, this Court make its Order that any determination that a particular witness qualifies as an “expert” shall be made outside of the presence of the jury.  Further, that the Defendant have such other relief as he may show himself to be justly entitled.




Respectfully submitted on this the ____ day of___________, 200__. 

     By:_______________________________________







COUNSEL FOR THE DEFENDANT







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        

  





_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
1

