 SEQ CHAPTER \h \r 1Practice note: Should this motion be denied and evidence of extraneous offenses are offered, it is suggested that counsel object to the failure of court to preclude the evidence and further (without waiving the foregoing objection) object to the court’s failure to provide a separate instruction [with all elements] for each of the offenses (this denies to the defendant the right to a unanimous verdict under Art. 37.071) and further object if there is no separate instruction that requires the jurors to find each element beyond a reasonable doubt.

INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

____________________
 §

__________ JUDICIAL DISTRICT

MOTION PRECLUDE THE OFFER OF EVIDENCE OF

EXTRANEOUS OFFENSES (RING V. ARIZONA)
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________, Attorney for the accused, _______________, and pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Article I, Sections 3, 10, 13 and 19 of the Texas Constitution, moves this Court to preclude the offer of extraneous offenses during any penalty phase of this case because of the constitutionally defective indictment against him.  In support of his motion, Mr. _____________ states as follows:

1. Mr. _______________ was indicted for the offense of capital murder.  The State is seeking the death penalty.

2. The Eight Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976). The courts of this state are bound by the law to make certain that a death sentence is not wantonly or freakishly imposed and that the purposes of Art. 37.071 are accomplished in a constitutional manner.  Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

3. The maximum penalty for the offense of capital murder is life in prison without the possibility of parole for 40 years.  Tex. Penal Code § 12.31 (Lexis through 2002).  It is only when the state seeks the death penalty that the prescribed statutory maximum can be exceeded and then only if the jury concludes, beyond a reasonable doubt, that “there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.”  Tex. Code Crim. Proc. Ann. art. 37.071, § 2(b)(1) (West 2002).  The Texas legislature has created two offenses: (1) a Capital Felony where the state seeks the death penalty, and (2) a Capital Felony where the state does not seek the death penalty.  Tex. Penal Code § 12.31(a) (Lexis through 2002).

4. Mr. _______________ has the constitutional right to be accused of Capital Murder only on an indictment of a grand jury.  Tex. Const. art I, § 10 (“no person shall be held to answer for a criminal offense, unless on an indictment of a grand jury, except in cases in which the punishment is by fine or imprisonment, otherwise than in the penitentiary”); Cook v. State, 902 S.W.2d 471, 475 (Tex. Crim. App. 1995) (holding that Texas Constitution guarantees right to indictment by grand jury for all felony offenses).  Further, Mr. ______________ has the right, guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution and Article I, sections 10, 13, and 19 of the Texas Constitution, to be informed of the specific nature of the accusations against him.  See In re Oliver, 333 U.S. 257, 273 (1948) (“A person’s right to reasonable notice of a charge against him, and an opportunity to be heard in his defense … are basic in our system of jurisprudence…”).  

5. Indictment by grand jury protects citizens against arbitrary accusations by the government.  King v. State, 473 S.W.2d 43, 45 (Tex. Crim. App. 1971).  The most “celebrated purpose” of the grand jury “is to stand between the government and the citizen” and protect individuals from the abuse of arbitrary prosecution.  United States v. Mara, 410 U.S. 19, 33 (1973).   

6. An indictment is essential to vest the trial court with jurisdiction.  Tex. Const. art. V, § 12(b); Cook, 902 S.W.2d at 475.  The purpose of an indictment is to provide notice of the charged offense so that the presumptively innocent accused may prepare, before trial, an informed and effective defense. Riney v. State, 28 S.W.3d 561, 565 (Tex. Crim. App. 2000).  “The accused is not required to anticipate any and all variant facts the State might hypothetically seek to establish.”  Brasfield v. State, 600 S.W.2d 288, 295 (Tex. Crim. App. 1980) (overruled on other grounds by Janecka v. State, 739 S.W.2d 813, 819 (Tex. Crim. App. 1987)).

7. Therefore, an indictment must aver all the elements of the crime with which it charges.  Campbell v. State, 5 S.W.3d 693, 701 (Tex. Crim. App. 1999); Garcia v. State, 981 S.W.2d 683, 685 (Tex. Crim. App. 1998) (“[A]n indictment must allege, in plain and intelligible language, all the facts and circumstances necessary to establish all the material elements of the offense charged.”); Ward v. State, 829 S.W.2d 787, 794 (Tex. Crim. App. 1992) (overruled on other grounds, Riney, 28 S.W.3d at 566); Labelle v. State, 720 S.W.2d 101, 110 (Tex. Crim. App. 1986); Ex parte County, 577 S.W.2d 260, 261 (Tex. Crim. App. 1979); Benoit v. State, 561 S.W.2d 810, 813 (Tex. Crim. App. 1977); State v. Draper, 940 S.W.2d 824, 826 (Tex. App.—Austin 1997); cf. Hamling v. United States, 418 U.S. 87, 117 (1974).  Indeed, the Texas Legislature has mandated that an indictment must contain all material elements of the offense charged: “Everything should be stated in an indictment which is necessary to be proved.”  Tex. Code Crim. Proc. Ann. art. 21.03 (West 2002); see also Tex. Code Crim. Proc. Ann. art. 21.11 (West 2002).

8. In the past, Texas courts have rejected the contention that, where the State seeks the death penalty, the failure of the capital murder indictment to allege the punishment criteria—the special issues for the jury, mandated by Article 37.071, section 2(b), of the Texas Code of Criminal Procedure—renders a subsequent death sentence constitutionally invalid.  See, e.g., Moore v. State, 969 S.W.2d 4, 13 (Tex. Crim. App. 1998).

9. Those courts justified their holdings with two arguments.  First, the courts reasoned that since the purpose of an indictment is to provide notice, the punishment special issues need not be alleged in the indictment because “the very fact of a capital murder indictment places the defendant on notice that conviction will result in either life imprisonment or the death penalty” Aranda v. State, 640 S.W.2d 766, 770 (Tex. App.—San Antonio 1982); see also, Moore, 969 S.W.2d at 13; Callins v. State, 780 S.W.2d 176, 187 (Tex. Crim. App. 1986) (“a defendant who is charged under capital murder indictment is effectively put on notice that the special questions under Article 37.071, . . . will be issues in the case and that such procedural provisions need not be alleged in the indictment”) (citations omitted); Castillo v. State, 739 S.W.2d 280, 298-99 (Tex. Crim. App. 1987); Vigneault v. State, 600 S.W.2d 318, 330 (Tex. Crim. App. 1980) (observing that “the fact that the issues to be submitted to the jury are in every capital case identical and wholly independent of the varying fact situations which may come to trial places the capital defendant in a substantially different posture as regards notice thereof, from that of a civil litigant,” and therefore holding that the failure to allege the special issues in the indictment did not deprive the appellant of notice) (footnote omitted).

10. The argument that capital defendants are already provided all the notice constitutionally required of the punishment special issues by a capital murder indictment that does not allege the facts to support the issues cannot seriously be maintained.  With respect to Mr. ________________’s rights under the Texas Constitution, that notice must “come from the face of the indictment.  Indeed the accused is not required to look elsewhere.”  Ward, 829 S.W.2d at 794; Labelle, 720 S.W.2d at 110 (observing that Article I, section 10, of the Texas Constitution requires that notice must come from the face of the indictment); Benoit, 561 S.W.2d at 813 (holding that defendant’s knowledge of the offense with which he was charged does not obviate inquiry into whether the charge, in writing, furnished that information in plain and intelligible language).  An indictment that does not allege, for example, that a probability exists that Mr. ______________ would commit criminal acts of violence that constitutes a “continuing threat to society” fails to provide notice of that accusation from its face.   Likewise, an indictment that fails to allege that no circumstance exists that would justify a life sentence fails to provide notice of that allegation.    Mr. ________________ is not clairvoyant; he cannot use the indictment sworn out against him as a crystal ball to read the prosecutor’s mind and foresee the State’s intention to prove at trial that Mr. __________________ is a “continuing threat to society” and that there is nothing that will justify a life sentence.  

11. The clear purpose of the state in offering evidence of extraneous offenses is to convince the jurors that each should agree to elevate the level of the Defendant’s punishment above the maximum of life, and return a verdict of death.   The extraneous offenses are used by the state as “non-statutory aggravators” which function as the equivalent of an element of a greater offense.  Ring, 122 S. Ct.at 2443.  The relevant inquiry is one of form, but of effect.  Apprendi, 530 U.S. at 494. 


It doesn’t make any difference what you call them, it is what effect they have on the sentencing process.  Accordingly, evidence of extraneous offenses must be presented to the grand jury, and if true billed the extraneous offenses must be alleged in the indictment.  At trial, each of them must be submitted to the jury and proven beyond a reasonable doubt.  Jones v. United States, 526 U.S. 227, 243, n.6. (1999).  However, the indictment returned by the grand jury against this defendant fails to allege any extraneous offenses that the jurors may be asked to consider in determining if the level of punishment should be raised above the maximum.   Therefore, this court should preclude the state from offering evidence of extraneous offenses.

11.  The Texas Court of Criminal Appeals has held that a capital defendant is not entitled to notice (absent unfair surprise) of the state’s intent to offer extraneous offenses at the punishment phase under either article 37.07 or rule 404(b) because neither of these provisions applies to the punishment phase of a capital trial.  This penalty phase is instead governed by Article 37.071 and Rule 404(c), neither of which have notice requirements.  Guidry v. State, 9 S.W.3d 133,153 (Tex. Crim. App. 1999).  This result oriented opinion in Guidry, not only fails to provide justification for further depriving the Defendant of due process and equal protection of the laws, but it also fails to provide justification for the prosecutors who fail to properly give notice to an accused by indictment   This ruling (and many others of the Court of Criminal Appeals) cannot stand under the weight of Jones, Apprendi and Ring.

WHEREFORE, PREMISES CONSIDERED, Mr. ________________ prays that this Court preclude the death penalty as a sentencing option in this case.





Respectfully submitted on this the _____ day of__________, 20[ ].

     By:_______________________________________







COUNSEL FOR THE ACCUSED







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        







_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 20[ ].
