NO._________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

_____________ COUNTY, TEXAS







§

____________________


§

________ JUDICIAL DISTRICT

MOTION TO HOLD STATUTORY DEFINITION OF MITIGATING EVIDENCE UNCONSTITUTIONAL AS APPLIED TO IMPOSE A “NEXUS” LIMITATION, AND TO GRANT DEFENDANT’S REQUESTED CLARIFYING VOIR DIRE, INSTRUCTION, ARGUMENT AND MOTION IN LIMINE.  Tennard v. Dretke
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, ____________________, Defendant herein, by counsel, and pursuant to the 6th, 8th, and 14th Amendments to the United States Constitution and Article I, Sections 3, 10, 13, 19 and 29 of the Texas Constitution and files this, his Motion to Hold Statutory Definition of Mitigating Evidence Unconstitutional as Applied to Impose a “Nexus” Limitation, and to Grant Defendant’s Requested Clarifying Voir Dire, Instruction, Argument and Motion in Limine.  Defendant invokes each of the above provisions in support of his following claim, and would respectfully show the Court as follows:

I.

The Statutory Definition of Mitigating Evidence is Being Interpreted and Applied to Impose an Unconstitutionally Restrictive “Nexus” Test, Which Prevents the Jury From Considering and Giving Independent Mitigating Effect to Defendant’s Constitutionally Relevant Mitigating Evidence.
In Tennard v. Dretke, 124 S. Ct. 2562 (2004) the Supreme  Court rejected the “nexus” test the Fifth Circuit and the Texas Court of Criminal Appeals had been using as a restriction upon independent mitigating evidence in Texas state courts.  In the context of deciding that the Texas capital Defendant was entitled to a certificate of appealability (COA) the Court found that the relevance standard applicable to mitigating evidence in capital cases is simply whether the evidence is of such character that it might serve as a basis for a sentence less than death, regardless of whether the defendant is able to establish a nexus between the evidence and his commission of the crime.

In an opinion issued only shortly before Tennard v. Dretke, the Texas Court of Criminal Appeals, after a long and confusing series of opinions, took the position in 2004 that it is “proper” that the jury instructions impose a “nexus” restriction upon the defendant’s evidence offered as mitigation under the mitigation special issue.  The Court of Criminal Appeals believed that the statutory definition of mitigating evidence, and the “reduces moral blameworthiness” or “nexus” restrictions were consistent with the Supreme Court’s 1989 decision in Penry I, and even that such limitation is required by Penry I. Penry v. Lynaugh, 492 U.S. 302, 109 S. Ct. 2934, 106 L. Ed. 2d 256 (1989) (overruled on other grounds).  The Court of Criminal Appeals effectively adopted the very test (including the “nexus” requirement) that the Fifth Circuit employed and the Supreme Court rejected in Tennard.  See, Ex parte Smith, 132 S.W.3d 407 (Tex. Crim. App. 2004).  The Supreme Court makes clear in Tennard that the nexus limitation is not “proper” and is not required by its Penry I decision.  

It is of no consequence to Defendant that the Court of Criminal Appeals has found in some cases that the Texas statute on its face allows for a broader scope of mitigating evidence, consistent with Supreme Court jurisprudence, when in reality the operation of the statute conflicts with it.  Defendant urges this Court to find that the Texas definition of mitigating evidence in Subsection 2(e) is unconstitutionally restrictive as it is being interpreted and applied by the Court of Criminal Appeals, and to allow Defendant to take the steps that will correct the unconstitutionally narrow operation of the statute, by granting his requests for clarifying voir dire, by admitting his proffered mitigating evidence in accordance with the recognition that there is no “nexus” limitation, by including a clarifying instruction in the jury charge and by granting a motion in limine to prevent any prosecutorial argument that tells the jury to apply “nexus” or reduces moral blameworthiness” as a test for what they may consider to be mitigating evidence.

The Texas statute directs this Court to instruct capital jurors that in answering the mitigation special issue submitted under Subsection 2(e) of the death penalty statute, they “shall consider mitigating evidence to be evidence that a juror might regard as reducing the defendant’s moral blameworthiness”. When those instructions use “nexus” in the form of “moral culpability or moral blameworthiness” as a restriction upon independent mitigating evidence, a capital defendant like Defendant is unfairly precluded from gaining the jury’s effective consideration of his constitutionally relevant mitigating evidence that may not fit the “nexus” test because it cannot be said to have caused or contributed to his commission of the crime; it does not explain or excuse his commission of the crime.  The jury may believe that mitigating evidence, defined as reducing a defendant’s moral culpability for committing the crime itself, cannot encompass such evidence as his childhood spent in poverty or racial prejudice, his mental slowness or learning disability, his acts of heroism or kindness, his good behavior in jail or prison after committing the crime, as independent mitigating evidence.  The prosecutors may (and frequently do) tell the jurors that such evidence is out of bounds and cannot be considered as mitigating in answering the mitigation special issue because of the “reduces moral blameworthiness” or “nexus” language in the 2(e) definition.  Jurors may follow the instruction and argument, and put aside the Defendant’s proffered mitigation, while at the same time they do not think the death penalty is appropriate, because of that very same evidence.

The Court of Criminal Appeals has in the past seven years interpreted the statutory definition of mitigating evidence as allowing "an open-ended, subjective determination engaged in by each juror," so that Art.37.071, Sec.2(f)(4) does not unconstitutionally narrow the jury's discretion to factors concerning only moral blameworthiness."  Cantu v. State, 939 S.W.2d 627 (Tex. Crim. App. 1997), cert. denied, 522 U.S. 994 (1997).  The Court held similarly in Shannon v. State, 942 S.W.2d 591, 597 (Tex. Crim. App. 1996), and in King v. State, 953 S.W.2d 266, 274 (Tex. Crim. App.1997), when defense counsel argued that the statutory definition was unconstitutional on its face because it "limits the jury's consideration to factors that render him less morally blameworthy and thereby narrows the jury's discretion in violation of the Eighth and Fourteenth Amendment to the United States Constitution".  As it had in Cantu, supra, the Texas court found the statutory definition to be broader in scope than it appeared on its face.

In Tennard v. Dretke, supra, delivered in June, 2004, the Supreme Court rejected the “nexus” test the Fifth Circuit and the Texas Court of Criminal Appeals have been using as a restriction upon independent mitigating evidence, and found that the relevance standard applicable to mitigating evidence in capital cases is simply whether the evidence is of such character that it might serve as a basis for a sentence less than death, regardless of whether the defendant is able to establish a nexus between the evidence and his commission of the crime.

  “As we have explained, the Fifth Circuit’s screening test has no basis in our precedents and, indeed, is inconsistent with the standard we have adopted for relevance in the capital sentencing context.”  Id. at 2572.

II.

The Restrictive Definition of Mitigating Evidence Also Prevents Defendant From Exercising His Due Process Right to Present a Complete and Vigorous Defensive Case on Mitigation, in Violation of His Rights Under the Fourteenth Amendment. 
The Supreme Court’s holdings have long made it clear that the Fourteenth Amendment guarantees the criminal defendant a meaningful opportunity to present a complete and vigorous defense.  He can be precluded from introducing some kinds of defensive evidence only if the exclusion is rationally justified for some countervailing reason of state law, and any such state law will be carefully examined in light of the competing interests.  See, Washington v. Texas, 388 U.S. 14, 87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967); Crane v. Kentucky, 476 U.S.683, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986); California v. Trombetta, 467 U.S. 479, 104 S. Ct. 2528, 81 L. Ed. 2d 413 (1984); Chambers v. Mississippi, 410 U.S. 284, 93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973).

Defendant asks this Court to recognize the special status of a capital defendant’s constitutional right to present his defensive case for life, and to grant his requests to conduct voir dire, submit jury instructions, and conduct argument upon the Tennard definition of mitigating evidence, without the “nexus” or “reduces moral blameworthiness” definition as a restriction upon the jury’s consideration of his evidence.  Of course, Defendant will ask the Court at trial to admit his proffered mitigating evidence as well, without assessing whether Defendant can prove there is any “nexus” to the commission of the crime or whether it tends to “reduce his moral blameworthiness” for the crime.  He will certainly ask for admission of all evidence that “is of such a character that it might serve as a basis for a sentence less than death.”  See, Tennard v. Dretke, supra.

The only “competing state rule or law” that would call for keeping such evidence out is the statutory definition of mitigating evidence as interpreted to impose the “nexus” or “reduces moral blameworthiness” language as a limitation upon what is admissible as “Penry evidence” and what may be considered as “Penry evidence”.  As argued above, it is quite clear that the Supreme Court has disavowed such restrictive interpretation of its Penry I decision, in Tennard v. Dretke, supra.  The “countervailing state law” is the very one the Supreme Court has invalidated as a reason for exclusion in Tennard.  The Court of Criminal Appeals’ previous findings on the admissibility of such evidence are no longer good authority for excluding Defendant’s evidence that he offers as a basis for a sentence less than death, but that he cannot prove relates to his commission of the crime. 

Only if this Court applies the correct constitutional standard throughout the trial will Defendant be accorded the due process right to a meaningful opportunity to present a complete and vigorous defensive case of mitigation.

III.

1.) Request to Voir Dire

2.) Request for Instruction

3.) Motion in Limine to Prevent Improper Prosecutorial Argument.
Request to Voir Dire Using Tennard Definition of Mitigation, Not Limited by “Nexus” or “Reduces Moral blameworthiness” Restriction.


1.) Defendant requests that the Court permit him to conduct voir dire based upon the proposition that the jury is to consider mitigating evidence according to the definition in Tennard v. Dretke, as “any evidence that may serve as a basis for a sentence less than death, regardless of whether the defendant is able to establish a nexus between the evidence and his commission of the crime.”  U.S. Const. Amends. 8 and 14; Tex. Const. Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED


_____________
DENIED

Request For Instruction on Tennard Definition of Mitigating Evidence

2.) Defendant requests that the Court instruct the jury at the close of punishment that the statutory definition of mitigating evidence does not impose any “nexus’ or “reduces moral blameworthiness” limitation, either as to whether they may consider the evidence or whether they must accord it particular weight.  Defendant requests a separate instruction in the language of Tennard, that the jury may consider and give effect to as mitigating “any evidence that may serve as a basis for a sentence less than death, regardless of whether the defendant is able to establish a nexus between the evidence and his commission of the crime.” U.S. Const. Amends. 8 and 14, Tex..Const. Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED


_____________
DENIED

Motion in Limine to Prevent Prosecutorial Argument Contrary to Tennard Scope of Mitigating Evidence

3.)
Defendant makes this Motion in Limine, asking that the Court instruct the prosecutors not to make any argument or suggestion to the jurors that would tend to impose the concepts of “nexus” or “reduces moral blameworthiness” as the test for mitigation or the limit upon the scope of what they may consider and give effect to as mitigation, and not to suggest that the language in the statute demonstrates a preferential weight be given to evidence that does have a nexus to the crime, so that the absence of “nexus” evidence calls for special weight, under the statute. U.S. Const. Amends. 8 and 14; Tex. Const. Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED, and the prosecutors are instructed not to make any argument or suggestion like that set out in Defendant’s Motion in Limine, and to approach the bench and secure the Court’s ruling before making any argument that might violate the Court’s instruction.


_____________
DENIED

CONCLUSION AND PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Defendant prays that upon hearing, this Court sustain his Motion and allow him to conduct voir dire as requested, grant him the instruction requested and grant his motions in limine as requested to prevent improper argument, and record its rulings on the forms provided in the body of this Motion.
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I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ________ day of ______________________, 2004.







_________________________________

NO. ______

THE STATE OF TEXAS



       IN THE DISTRICT COURT

vs.






       HARRIS COUNTY, TEXAS

_______________________


        ____ JUDICIAL DISTRICT

ORDER


On this _____day of _____________________, 2004, came on to be heard the Defendant's MOTION TO HOLD STATUTORY DEFINITION OF MITIGATING EVIDENCE UNCONSTITUTIONAL AS APPLIED TO IMPOSE A “NEXUS” LIMITATION, AND TO GRANT DEFENDANT’S REQUESTED CLARIFYING VOIR DIRE, INSTRUCTION, ARGUMENT AND MOTION IN LIMINE, and after due consideration, the Court is of the opinion, and it is hereby ORDERED, that the Defendant’s requests are GRANTED or DENIED individually as reflected in the Motion.


SIGNED this the _____day of ____________________, 2004.
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