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_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO HOLD UNCONSTITUTIONAL TEX. CODE CRIM. PROC. ART. 

37.071 SEC. 2(e) AND (f) - FAILURE TO REQUIRE MITIGATION BE CONSIDERED

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, _____________, the Defendant, by counsel, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution, Article 1, Sections 3, 10, 13, 19 and 29 and Tex. Code Crim. Proc. Ann. art. 1.05, 1.06 and 1.09 and by and through his attorneys of record makes this his Motion to Hold Unconstitutional Tex. Code Crim. Proc. art. 37.071 Sec. 2(e) and (f) - Failure to Require Mitigation be Considered, and as grounds therefore would show the Court as follows:

3. Article 37.071 Sec. 2(e) and (f), submitted to a jury upon conviction of capital murder reads as follows:

(e) The court shall instruct the jury that if the jury returns an affirmative finding to each issue submitted under Subsection (b) of this article, it shall answer the following issue:

Whether, taking into consideration all of the evidence, including the circumstances of the offense, the defendant's character and background, and the personal moral culpability of the defendant, there is a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment rather than a death sentence be imposed.

(f)  The court shall charge the jury that in answering the issue submitted under Subsection (e) of this article, the jury:

(1)  shall answer the issue "yes" or "no";

(2)  may not answer the issue "no" unless it agrees unanimously and may not answer the issue "yes" unless 10 or more jurors agree.

3. This statute is unconstitutional because it fails to require that mitigation be considered.  A juror is required to consider and give effect to all mitigation.  After the juror has considered the mitigation, it is then up to the juror to determine what effect to give the mitigation.  Failure to mandate consideration of mitigating evidence makes this statute unconstitutional in violation of the Eighth Amendment.  Penry v. Johnson, 532 U.S. 782 (2001).

3. Capital murder statutes that have survived constitutional scrutiny all require that the jury be told that it must consider all mitigating evidence.  E.g., Johnson v. Texas, 113 S. Ct. 2658 (1993); Boyde v. California, 494 U.S. 370 (1990); Blystone v. Pennsylvania, 494 U.S. 299 (1990).

WHEREFORE, PREMISES CONSIDERED, Defendant prays this Court will find Article 37.071 Sec. 2(e) and (f) unconstitutional, and for such other relief as Defendant may be entitled.




Respectfully submitted on this the ______ day of__________, 200__

     By: _______________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        

_______________________________________

                  CO-COUNSEL


CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

