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INDICTMENT NUMBER __________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO HOLD THAT TEX. CODE CRIM. PROC.

ART. 37.01 IS UNCONSTITUTIONAL

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, ________________, the Accused, by and through his attorney of record and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, sections 3, 10, 13, 15 & 19 of the Texas Constitution and Tex. Code. Crim. Proc. art. 2.03 and 38.03 and makes this his motion to hold that Tex. Code Crim. Proc. art. 37.071 is unconstitutional and as grounds therefore would show the Court as follows:

1. The Defendant has been indicted by the county grand jury for capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a greater degree of accuracy and fact-finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993) and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. Tex. Code Crim. Proc. art. 37.071 is unconstitutionally vague and arbitrarily applied to the Accused in violation of the 5th, 6th, 8th and 14th Amendments to the United States Constitution.

4. Specifically, the following words and phrases are not defined for the jury:

(a) “..the personal moral culpability of the defendant...”

(b) “..probability..”

(c) “...criminal acts of violence phrase ...”

(d) “..continuing threat...”

(e) “..society...”

5. Such terms, without proper definition, are vague, ambiguous and do not offer sufficient guidance to the jury. See Maynard v. Cartwright, 486 U.S. 356 (1988). The words  “probability” and “society” are capable of definition in such a way as to provide meaning to the jury and relevance to the issues to be decided, i.e. “probability” can be defined to mean “more likely than not,” “continuing” can be defined to mean “uninterrupted;” and society can be defined to mean “prison society.”

6. The failure of the Texas legislature to define these terms allows the jury to decide the issue without the guided discretion that the 8th Amendment requires.  Furman v.Georgia, 408 U.S. 238 (1972).

7. The failure to define these terms deprives the Accused of his right to a unanimous jury as each juror can decide on their own how to define the terms with the result that the Accused may be sentenced to death, not by a unanimous jury but by a jury that has decided the case based upon twelve (12) different sets of guidelines.

WHEREFORE, PREMISES CONSIDERED, Defendant prays this court will

hold this statute unconstitutional, and for such other relief as Defendant may be entitled.

Respectfully submitted,

Respectfully submitted on this the ___day of_______, 200__.

By:_____________________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        

__________________________________________

                     CO-COUNSEL


CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

