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MOTION TO DECLARE THE CAPITAL SENTENCING STATUTE UNCONSTITUTIONAL BECAUSE IT ALLOWS JURIES TO DECIDE FUTURE DANGEROUSNESS BASED SOLELY ON THE FACTORS OF THE CASE

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, ____________, Defendant, by and through his attorneys of record, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution, Articles 1.05, 1.06 and 1.09 of the Texas Code of Criminal Procedure and moves the Court to declare the capital sentencing statute unconstitutional and in support thereof would show the Court the following:

1. The Defendant has been indicted by the county grand jury for the offense of capital murder.

2. The State is seeking the death penalty.

ALLOWING THE FACTS OF THE CASE ALONE TO DETERMINE FUTURE DANGEROUSNESS CREATES MANDATORY DEATH SENTENCES FOR CERTAIN CRIMES

3. Statutes that made the death penalty mandatory for certain crimes were declared unconstitutional in Woodson v. North Carolina, 428 U.S. 280 (1976).

4. In Jurek v. Texas, 428 U.S. 262, 275-76 (1976), the Supreme Court ruled that it is essential for the jury to have all possible relevant information about the defendant who it must sentence.

5. Although Texas statutory law on its face assured the Supreme Court that all evidence would be considered, the application of the requirement in the Texas Court of Criminal Appeals has done the opposite.  That Court has repeatedly held that the facts of the crime itself “can be among the most revealing evidence of future dangerousness and alone may be sufficient to support an affirmative answer to that special issue.”  Wilson v. State, 7 S.W.3d 136, 142 (Tex. Crim. App. 1999) (quoting Bell v. State, 938 S.W.2d 35, 41 (Tex. Crim. App. 1996)).

THE UNDEFINED TERMINOLOGY UTILIZED BY TEXAS COURTS IN EXPLAINING THE FACTS OF THE CASE INTRODUCES ARBITRARINESS INTO THE CAPITAL PROCEEDING AND ALLOWS FOR WANTON RESULTS

6. In Jurek, the Supreme Court upheld Texas’s death penalty statute because the Court felt that “Texas has provided a means to promote the evenhanded, rational and consistent imposition of death sentences under law.  Because this system serves to assure that sentences of death will not be ‘wantonly’ or ‘freakishly’ imposed, it does not violate the Constitution” Jurek, 428 U.S. at 276 (quoting Furman v. Georgia, 408 U.S. 238, 310 (Stewart, J., concurring))

7. The jury is supposed to determine if, there is a “probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.”  Tex. Code Crim. Proc. art. 37.071, §2(b)(1).

8. A court is not required to define any of these terms for the jury. Ladd v. State, 3 S.W.3d 547, 572 (Tex. Crim. App. 1999).  “The trial court need not define such terms, because the jury is presumed to understand them without instruction.”  Id. at 572-73.

9. The entire purpose of the new death penalty statutes adopted after Furman was to remake the machinery of death in order to allow it to function without unbridled discretion.  By allowing jurors to make determination about a defendant’s future dangerousness without explaining to the jurors exactly what they are attempting to determine is giving jurors unlimited discretion.  

10. The Supreme Court has said that proper jury instructions are very important in these cases.  Juries should be given guidance regarding the factors about the crime and the defendant and the state deems particularly relevant to the sentencing decision. See Gregg v. Georgia, 428 U.S. 153, 192-93. “It is quite simply a hallmark of our legal system that juries be carefully and adequately guided in their deliberations.” Id.  

FINDINGS OF FUTURE DANGEROUSNESS ARE INHERENTLY SPECULATIVE AND CANNOT BE TRUSTED WHEN ONLY THE FACTS OF THE CASE ARE UTILIZED TO ESTABLISH THAT A DEFENDANT WILL BE A CONTINTUING THREAT TO SOCIETY

11. In upholding the Bail Reform Act (which requires courts to determine if a defendant poses a future danger to society), the Supreme Court stressed that the decision cannot be made arbitrarily.  “The judicial officer is not given unbridled discretion in making the detention determination.  Congress has specified the considerations relevant to that decision.” United States v. Salerno, 481 U.S. 739, 742 (1987).  A number of different factors must be taken into consideration by the fact-finder before the decision can be made.

12. It seems that a similar factor based analysis would be used in a death penalty future dangerous determination.  The Supreme Court even implied this in Jurek by saying, “[w]hat is essential is that the jury have [sic] before it all possible relevant information about the individual defendant whose fate it must determine.  Texas law clearly assures that all such evidence will be adduced.”  Jurek, 428 U.S. at 276.  

13. Instead, the Texas Court of Criminal Appeals has interpreted the law in such a way that allows the jury to ignore most of the evidence that could help it make its decision.  The Court of Criminal Appeals has enumerated a non-exclusive list of factors that the jury may consider to determine the defendant’s future dangerousness. Smith v. State, 74 S.W.3d 868, 870 (Tex. Crim. App. 2002).

14. Unlike a judge determining bail, a jury need not consider all of the factors.  In fact, the Texas courts continue to encourage juries to ignore most of the factors.  In Smith, the Court of Criminal Appeals said “the circumstances of the offense alone may be enough warrant an affirmative answer to the future dangerousness special issue.”  Id.  “It has been said that the circumstances of the offense and the facts surrounding it may furnish greater probative evidence than any other evidence regarding the probability of future acts of violence.”  Alexander v. State, 740 S.W.2d 749, 761 (Tex. Crim. App. 1987).

15. These cases clearly contradict the Supreme Court’s wish in Jurek that all evidence would be considered before condemning a defendant to death. After all, “an individualized decision is essential in capital cases.”  Lockett v. Ohio, 438 U.S. 586, 605 (1978).

ALLOWING A DETERMINATION OF FUTURE DANGEROUSNESS SOLELY FROM THE FACTS OF THE CASE IS ILLOGICAL

16. The Texas Court of Criminal Appeals has repeatedly held that the circumstances of the offence can be the best evidence of future dangerousness.  See, e.g., O’Bryan v. State, 591 S.W.2d 464, 480 (Tex. Crim. App. 1979); Alexander, 740 S.W.2d at 761; Joiner v. State, 825 S.W.2d 701, 705 (Tex. Crim. App. 1992).

17. Although the facts of a particular crime provide some useful information to a jury attempting to decide if a defendant will commit future acts of criminal violence, it cannot be the only evidence a jury could need.  

18. By allowing the facts of the case alone to determine future dangerousness, the jury is given free reign to make its findings.  Whenever a jury is particularly disgusted with a defendant’s actions, it can condemn them to death and use the “facts of the case” as a spurious explanation.  

19. By not specifically setting out particular factors that must be considered the jury can make a judgment based on an emotional response and sentence the defendant to death without considering all the relevant information.  

20. Defendant requests that the Court order the State to respond to this motion in writing, at least five days prior to hearing.  Defendant further requests that the Court make findings of fact and conclusions of law regarding this motion.

WHEREFORE, PREMISES CONSIDERED, Defendant prays that relief be granted as prayed for herein.




Respectfully submitted on this the ___day of_______, 200__.

By:_____________________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        

____________________________________

                     CO-COUNSEL


CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
