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__________ JUDICIAL DISTRICT

MOTION TO DECLARE TEXAS DEATH

PENALTY STATUTE TO BE UNCONSTITUTIONAL

(Juror’s inability to Predict Future Dangerousness)

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW,_____________________ Defendant in the above-cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 3, 10, 13 and 19 of the Texas Constitution and files this Motion to Declare the Texas Death Penalty Statute to be Unconstitutional and for good and sufficient cause would show the Court the following:

3. The Defendant has been indicted for the offense of capital murder.

3. The State is seeking the death penalty.

3. Tex. Code Crim. Proc. art. 37.071(2)(b)(1) requires a jury during the penalty phase of a capital trial to answer the following question: “whether there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society”

4. The ability to accurately predict whether or not a person would commit criminal acts of violence is not within the ability of the lay people in the jury.   The probability that a person will commit future violence is not a prediction that even the psychiatric community can make, particularly in the long run.  The unreliability of psychiatric predictions of long-term future dangerousness is by now an established fact within the profession.  American Psychiatric Association Task Force on Clinical Aspects of the Violent Individual, “Clinical Aspects of the Violent Individual” (1974) and Amicus Brief of the American Psychiatric Association (APA) in Barefoot v. Estelle, (1983).   The APA, in its brief, said that the primary finding of the task force was that judgments concerning the long-run potential for future violence and the dangerousness of a given individual are “fundamentally of very low reliability,” adding that the state of the art regarding predictions of violence is very unsatisfactory.

5. The unreliability of long term predictions of future dangerousness is acknowledged even today by those who take the position that there is some ability to predict dangerousness.  “Using modern assessment tools, however, there is a growing body of data to suggest that psychiatrists can, in fact, predict violence more accurately than many believe–at least in the short term.  Ken Hausman, “Predicting Violence Risk Possible but Complex” Psychiatric News, Vol 36, Number 13 (2001).  These predictions of violence, even if more accurate than in the past, come in a civil setting where a determination is made about possible civil commitment, not in the context of a capital murder case where the issue is whether someone is going to live or die, not will their civil liberties be limited for short period of time.

Despite the pervasiveness of violence risk assessment in mental health law, research continues to indicate that the unaided abilities of mental health professionals to perform this task are modest at best.  

MacArthur Research Network on Mental Health and the Law, “Executive Summary,” at 1. ( April, 2001). 

6. The consideration for the jury must necessarily be a long-term consideration as a defendant who is given a life sentence will not be eligible for parole for 40 calendar years.  The ability to make such long-term predictions is rendered more unreliable by the propensity of a person to commit violence to “age out” as he grows older.

7. The State will often make the argument that the Defendant is a “future danger” to prison society because he has an anti-social personality.  The Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV) states at page 648:

Anti-social Personality Disorder has a chronic course but may become less evident or remit as the individual grows older, particularly by the fourth decade of life.  Although this remission tends to be particularly evident with respect to engaging in criminal behavior, three is likely to be a decrease in the full spectrum of antisocial behaviors and substance abuse.

8. The jurors are not instructed to consider either the unreliability of long-term predictions nor the “aging-out” effect noted by the DSM-IV.  This makes the application of the Texas Death Penalty statute both arbitrary and capricious.  It further denies this Defendant a fair trial and due process of law.  

WHEREFORE, PREMISES CONSIDERED, Defendant prays that:

3. Art. 37.071 be found to be unconstitutional and the death penalty be precluded as a sentencing option for the jury that is sworn to decide this case;

3. In the alternative, that the jury that is empanelled to decide this case be instructed as to the unreliability of long term predictions of future dangerousness; and

3. That the jury be instructed that as a person ages, their propensity to commit violent acts  remits, particularly in the 4th decade of life; and

4. That the Defendant have such other and further relief to which he may show himself to be justly entitled.

Respectfully submitted on this the ___day of_______, 200__.

By:_____________________________________________

COUNSEL FOR THE ACCUSED

State Bar No. ________________

Address:____________________

____________________________

Telephone:  (   )     -        

__________________________________________

                     CO-COUNSEL


CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

