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__________ JUDICIAL DISTRICT

MOTION TO DECLARE TEX. CODE CRIM. PROC. ART. 37.071

UNCONSTITUTIONAL AND FOR OTHER RELIEF


COMES NOW, _______________, Attorney for Defendant, __________, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, §§ 3, 10, 13 & 19 of the Texas Constitution, moves the Court to find that the provisions of V.A.C.C.P to be unconstitutional per se or in the alternative, unconstitutional as applied to Defendant and in support there of would show:

1. Defendant has been indicted, along with a co-defendant, ___________________, for the offense of capital murder.  The state is seeking the death penalty.

2. The indictment, witness statements, discovery material, and testimony taken at pre-trial hearings reflect the State’s theory of the case that one or more people killed the deceased.  Defendant, along with one or more co-defendants, has been charged with being one of those responsible.  

3. The jury that will be sworn in this case and, should Defendant be found guilty of a capital offense, must decide whether or not to impose the death penalty on him.  As a part of that process, the jury will be asked to determine whether the “defendant actually caused the death of the deceased or did not actually cause the death of the deceased but intended to kill the deceased or anticipated that a human life would be taken.”  (emphasis added)

4. This Court has granted/overruled Defendant’s motion for separate trial.

5. Tex. Code Crim. Proc. arts. 37.071, the “Texas Death Penalty Statute,” provides that if  Defendant is found guilty of a capital offense for which the State is seeking the death penalty, a separate sentencing proceeding shall be conducted to determine if Defendant is to be sentenced to death or life imprisonment. Tex. Code Crim. Proc. art. 37.071(2). 

6. During the 1st phase of the trial, where guilt or innocence is determined, the Court may instruct the jury on the law of “Parties to the Offense,” Texas Penal Code, § 7.01 and the “Criminal Responsibility for Conduct of Another” under § 7.02. 

7. A jury then has the option to find Defendant guilty of murder, even if Defendant did not cause the death of the deceased, but was responsible for the conduct of another who did. Texas Penal Code § 7.01.  The distinction between principles and accomplices is abolished.

8. Defendant can then be held responsible for the conduct of one who actually caused the death of the deceased if he acts with the intent to assist the commission of the offense and he encourages, aids or attempts to aid the other person to commit the offense, Texas Penal Code § 7.02(a)(2), or even having a legal duty to prevent the commission of the offense he fails to “…make a reasonable effort to prevent commission of the offense.”  Id. § 7.02(3).

9. Accordingly, a jury in this case can automatically impose a sentence of death on Defendant if they find that he attempted to aid the co-defendant in the commission of the offense, Texas Penal Code 7.02(a)(2), and in doing so anticipated that a life would be taken (Tex. Code Crim. Proc. art. 37.071(2)(b)(2);

 

                                                     OR

 
The sentence of death on Defendant would be imposed if he failed to make a reasonable effort to prevent the commission of the offense with the intent to assist in its commission and when he had a duty to prevent the commission and anticipated that a human life would be taken.  By the time that the jury has considered these instructions, any connection between the offense and the responsibility is so tenuous as to amount to an arbitrary decision, prohibited by the United States Supreme Court in Furman v. Georgia, 408 U.S. 238 (1972), and does not provide for the “special care and deliberation” required by the 8th Amendment.  Thompson v. Oklahoma, 487 U.S. 815, 108 S. Ct. 2687, 101 L. Ed. 2d 702 (1988) (emphasis added).

10. This result violates the provisions of the 8th and 14th Amendments to the United States Constitution that prohibits the imposition of cruel and unusual punishment for the following reasons:

(A) The statute allows a jury to impose death even when the jury fails to find beyond a reasonable doubt that Defendant (i) intended that the deceased be killed, Enmund v. Florida, 458 U.S. 782 (1982), or that (ii) he was a major participant in a felony resulting in the death or there was a “reckless disregard for life.”  A “non-triggerman” is constitutionally ineligible for the death penalty if a jury or a court only finds that he “anticipated that lethal force would or might be used or that life would or might be taken.”  Tison v. Arizona, 481 U.S. 137, 144 (1987).

(B) The failure of the Death Penalty Statute to comply with the mandates of the 8th Amendment and the dictates of the United States Supreme Court has created a situation where the “sub class” to which the death penalty is to be applied is not established.  Tuilaepa v.California, 512 U.S. 967, 114 S. Ct. 2630, 129 L. Ed. 2d 750 (1994).   Not only is a sub class not established for the “worst of the worst,” for which the death penalty is to be applied, but the statute allows the jury to impose the death penalty on this Defendant or one similarly situated, utilizing standards of conduct that sound more in tort than criminal law: “attempt,” “duty,” “anticipation,” “failed to make reasonable effort”. . . [to carry out a legal duty], “to prevent the commission . . . .”

(C) Tex. Code Crim. Proc. art. 37.071, as applied to this Defendant and those who are charged as co-defendants, fails to supply to the question of “Who shall live and who shall die?” the heightened reliability of jury verdicts where the State is trying to persuade 12 citizens to agree to kill someone.  The 8th Amendment requires a greater degree of accuracy in fact finding in a capital case. Gilmore v. Taylor, 508 U.S. 333, 124 L. Ed. 2d 306. 113 S. Ct. 2112 (1993).

 
 
The “fact finding” that is allowed by the Texas Death Penalty statute, when considering co-defendants where a Defendant that did not “actually cause” the death of the deceased, is anything but accurate.

(D) The uncertainty that is allowed by the Death Penalty Act (civil like conduct, failure to narrow the class, failure to provide for accuracy in fact finding, failure to provide for the special care and deliberation) deprives the Texas guilt/innocence determination and sentencing scheme of the heightened reliability in the determination that, in fact, death is the appropriate punishment in this or any other similar case.  Woodson v. North Carolina, 428 U.S. 280, 49 L. Ed. 2d 944, 96 S. Ct. 2978 (1976).  

(E) The numerous Constitutional defects in the Death Penalty statute ultimately fail to provide the guided discretion to the jury that is charged with the decision of whether or not to impose the death penalty, all in violation of the 8th and 14th Amendments to the United States Constitution.  Furman v. Georgia, 408 U.S. 238, 33 L. Ed. 2d 346, 92 S. Ct. 2726 (1972)

(F) As applied to this Defendant, the Death Penalty Statute does not provide for any meaningful proportionality review of the sentence that may be imposed on this Defendant and any co-defendant, in violation of the 8th and 14th Amendments to the United States Constitution and Article 1 §§ 1, 10, 13 and 19 of the Texas Constitution.  The conviction of a defendant for any felony offense is serious.  However, the imposition of the death penalty upon one who attempted to aid one in the commission of a felony while anticipating that a life would be taken is grossly out of proportion to the severity of the crime when compared to someone that actually caused the death of the deceased.  This lack of proportionality and fairness is in violation of the 5th, 6th, 8th, and 14th Amendments to the United States Constitution.  Coker v. Georgia, 433 U.S. 584 (1977). 

 
 
Not only does Article 37.071 fail to require a proportionality review, but the Court of Criminal Appeals will not even review the sufficiency of the evidence that purports to support the jury’s finding that Defendant “is a future danger.” Chamberlain v. State, 998 S.W.2d 230 (Tex. Crim. App. 1999), although other issues of less magnitude are routinely subjected to that analysis.  Clewis v. State, 922 S.W.2d 126 (Tex. Crim. App. 1996). If the court is unable to review the juror’s moral response to the evidence, then Art. 37.071 fails to provide the certainty and reliability that the 8th Amendment of the United States Constitution requires.  

 

The interpretation of Art. 37.071 by the Texas Court of Criminal Appeals even denies a capital defendant an instruction that the jury cannot consider unadjudicated extraneous offenses unless it believes they occurred beyond a reasonable doubt.  Although a defendant would be entitled to such an instruction in a capital case, it is sufficient in a capital case if the charge merely instructs the jury that the state has to prove future dangerousness beyond a reasonable doubt.  Fuentes v. State, 991 S.W.2d 267, 280 (Tex. Crim. App.1999).

(G) The imposition of the death penalty, in this case particularly and in all cases charged as capital generally, violates the evolving standards of decency that mark the progress of a maturing society. Thompson v. Oklahoma, 487 U.S. 815 (1988) (quoting Trop v. Dulles, 356 U.S. 86 (1958)).  The United States is one of the few countries in the world that still resorts to the imposition of the death penalty.  In the past, our society deemed it acceptable to hang or crush to death those that we suspected of being involved in witchcraft.  Society now views that suspicion and response as absurd.  As our Society has matured, it has shown its increasing discomfort with the imposition of the death penalty.  In the past it was common for the condemned to be hanged, shot, killed with cyanide gas or electrocuted.  As standards evolved and Society matured, these methods of execution violated those standards of decency and lethal injection is now the “accepted” form of state sponsored killing.  The rejection of nooses, bullets, gas and electricity signaled not only discomfort with the method of execution but also the death penalty itself.  If the state can make it just “a little more humane,” maybe Society will feel better about killing its own.  

 
 
Our Society, if it is as “civilized” as we would like to claim it is, must raise its criminal justice system to that level reached by most of the other worlds civilized societies.  Our Society can no longer kill to show that killing is wrong. Sooner or later we will have to arrive at a better way to deal with offenders than doing to the them the same thing that we condemn them for.  We will, and it is just a matter of time.  This Court can do that now.

 
 
“In comparison to all other punishments today, then, the deliberate extinguishment of human life by the State is uniquely degrading to human dignity.” Furman, supra (Brennan concurring).

It is undoubtedly correct that there is a demand for vengeance on the part of many persons in a community against one who is convicted of a particularly offensive act.    At times a cry is heard that morality requires vengeance to evidence society’s abhorrence of the act.  But the Eighth Amendment is our insulation from our baser selves.  The ‘cruel and unusual’ language limits the avenues through which the vengeance can be channeled.  Were this not so, the language would be empty and a return to the rack and other tortures would be possible in a given case.  The history of the Eighth Amendment supports only the conclusion that retribution for its own sake is improper.  



Furman, supra (Marshall concurring).  

 
 
We now look with horror on the way Society treated the mentally ill and wonder, “How could we have dealt with criminal behavior in such an inhumane way.”   Certainly our Society, as it matures, will one day look back upon state sponsored executions of offenders (and in some cases the innocent) and wonder how our understanding and response could have been so unsophisticated and cruel.  This Court should find “that one day” is now and that the imposition of the death penalty, generally, and in this case specifically, violates the evolving standards of decency that mark the progress of our maturing society. 

 
 
Justice Harrison, in his dissenting opinion in People v. Bull, 1998 WL 7788135 (Ill. Nov.10, 1998) wrote: 

Just as the execution of an innocent person is inevitable, it is inevitable that one day the majority will no longer be able to deny that the Illinois death penalty scheme, as presently administered, is profoundly unjust.  When that day comes, as it must, my colleagues will see what they have allowed to happen, and they will feel ashamed.

11. The Texas Death Penalty Statute is unconstitutional per se, as the language of Tex. Code Crim. Proc. art. 37.072 denies Defendant the bifurcated trial that is required by the United States Supreme Court in Gregg v. Georgia, 428 U.S. 153 (1976) and Proffitt v. Florida, 428 U.S. 242 (1976) and guaranteed to him by the provisions of the 8th Amendment to the United States Constitution.  Although the statute requires the court to go through a “separate sentencing proceeding to determine whether the defendant shall be sentenced to death or life imprisonment,” Tex. Code Crim. Proc. art. 37.071(2) (emphasis added), the separate sentencing proceeding is actually nothing but a continuation of the first.  

 
The cited section provides that in the “separate proceeding” “evidence may be presented by the state as to any matter that the court deems relevant to sentence including ...the circumstances of the offense.”   Id.  The jury is charged Art. 37.071(2)(d)(1) that 

in deliberating on the issues submitted under subsection (b)—future dangerousness and parties—“..it shall consider all evidence admitted at the guilt or innocence stage and the punishment stage...that militates for or mitigates against the imposition of the death penalty. (emphasis added)

Art 37.071(2)(b)(2) then asked the jury to determine if the defendant “actually caused the death of the deceased or did not actually cause the death of the deceased, but intended to kill the deceased, or another, or anticipated that a human life would be taken.  This lack of a separate proceeding is compounded by the language of the “Penry Instruction” contained in Art. 37.971(2)(e)(1) which reads:

 
Whether, taking into consideration all of the evidence, including the  circumstances of the offense,...and the personal moral culpability of the defendant, there is sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment rather than a death sentence be imposed. (emphasis added)

 
The penalty phase is nothing more than a rehash of the guilt/innocence phase after which the same jury that convicted the defendant of a capital crime is to determine if he should live or die (without actually fully knowing the consequences of an individual votes, see paragraph 13 below).

12. A death penalty scheme, to satisfy the requirements of the U.S. Constitution, must allow consideration, as a mitigating factor, any aspect of Defendant’s character or record and any of the circumstance of the offense that the Defendant proffers as a basis for a sentence less than death.  Lockett v. Ohio, 438 U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978).  The Texas scheme, however, goes on to require that the jury consider at the same time “the personal moral culpability” of Defendant. Tex. Code Crim. Proc. art. Art. 37.071(2).   It is not likely that a competent Defendant, and the effective counsel that is guaranteed to him by the 6th Amendment,  would offer evidence of personal moral culpability as mitigation.  This required consideration of moral culpability, in contrast to the mitigating evidence that is developed by the defendant, acts to nullify the impact of any mitigating evidence and the value of a “separate proceeding” mandated by Furman, supra, and the Texas Death Penalty Statute itself.

 
The jury must, in effect, weigh any mitigating evidence against the defendant’s “moral culpability.”  Following this “weighing” process, the jury must find “sufficient” evidence to warrant a sentence of life.  The only mitigating that the jury can give effect to is that which exceeds his moral culpability.

 
Culpability is defined by, The American Heritage Dictionary of The English Language, 3rd Edition as “deserving of blame or censure, as being wrong, evil, improper or injurious.”  By placing this into the instruction a “super burden is placed upon the defendant.  The State has already proved that he is legally culpable beyond a reasonable doubt.  In order to overcome this “culpability,” he must establish mitigation in a degree greater than “beyond a reasonable doubt.”  This results in a constitutionally impermissible shifting of burden from the state to Defendant.  The state is given the burden by Art. 37.071(2)(c) and it is then shifted to the defendant by Art. 37.071(e)(1) as has been condemned during the guilt phase in Francis v. Franklin, 471 U.S. 307, 105 S. Ct. 1965, 85 L. Ed. 2d 344 (1985); Yates v. Aiken, 484 U.S. 211, 108 S. Ct. 534, 98 L. Ed. 2d 546 (1988); and Yates v. Evatt, 500 U.S. 391, 111 S. Ct. 1884, 114 L. Ed. 2d 432 (1991) (overruled on other grounds).

 
There is nothing mitigating about “moral culpability.” The language of the statute is clear in that it is intended to prevent the jury from considering, fully, the mitigating evidence.  The State could not stand for this, because if each juror did consider fully the mitigating evidence, without the dilution by “personal moral culpability,” at least one juror might vote for life.  Other provisions of the statute (see paragraph 13 below) then go on to insure that the effect of that singular life vote can never be known until it is too late.  The impact of this scheme on the right to due process and a fair trial is obvious.

 
Black’s Law Dictionary, 5th Edition, defines “culpability” as “blameworthiness.”  Texas, which professes to be a “non-weighing state,” is in fact requiring the jury to “weigh” the mitigating evidence against the guilt evidence again.  It is not a de novo assessment by the jury; it is merely an exercise to determine if the mitigating evidence is of such a magnitude that it can overcome the finding of guilt (beyond a reasonable doubt) that has already been made by the jury.  The burden is not only shifted to the defendant, but it has been extrapolated into a “super burden,” exceeding the burden of beyond a reasonable doubt.  In order to satisfy the requirements of the United States Constitution, a death penalty scheme must allow consideration “as a mitigating factor, any aspect of a defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.” Lockett v. Ohio, 438 U.S. 586, 604 (1978).  The defendant does not proffer “moral culpability” as a basis for a sentence less than death.  By requiring a jury to weigh that mitigation against moral culpability, a jury is able to consider and give effect to only that evidence that exceeds what the jury finds as the defendant’s moral culpability. 

13. Art. 37.071 violates the 8th and 14th Amendments to the United States Constitution in that there is an expressed requirement, (that misrepresents the law) that 10 or more jurors must agree to answer “yes” to the mitigation issue and an implied requirement that those 10 jurors unanimously agree on what is the “sufficient” mitigation to warrant a verdict other than death.  There certainly is no “guided discretion” as is required by the 8th Amendment. Mills v. Maryland, 486 U.S. 367 (1988); see also United States v. Jones, 132 F.3d 232 (5th Cir. Tex. 1998), page 40 of index bank; see also Jeffries v. Blodgett, 5 F.3d 1180 (9th Cir. Wash. 1993)

 
Re: “executing a different person due to delay,” ready Lackey v. Johnson, 519 U.S. 911 (1996)

                        [I]n order to insure reliability in a jury’s determination that death is an                                             appropriate punishment in a specific case, the jury must be able to consider

                        and give effect to any mitigating evidence relevant to the defendant’s                                             background or character or to the circumstances of the crime; it is 

                        not enough simply to allow the defendant to present mitigating evidence 

                        to the sentencer, but the sentencer must also be able to consider and give 

                        effect to that evidence in imposing sentence.  

Penry v. Lynaugh, 106 L. Ed. 2d 256, 264 (1989).  

             
No where does Penry require that the consideration by the jury of the background, character and circumstances be contrasted to the moral culpability of the defendant.  Art. 37.071(2)(e)(1) deprives the jury of its ability to consider and give effect to the mitigating evidence because of the enormous burden.  Penry, supra at 265 does say:

consideration of evidence that mitigates against the death penalty does not create  the risk of an unguided emotional response, but is essential if the jury is to give a reasoned moral response to the defendant’s background, character and crime. 

  
The moral response is to come from the jury based upon the stated factors of background, character and crime.  Penry does not give the legislature or this Court the authority to require that Defendant’s mitigation overcome his “moral culpability,” whatever that may be.  

14. Art. 37.071 is unconstitutionally vague on its face.  Following an examination of the plain language of the statute, the case law that interprets it and the intent of the legislature in passing the law, the statute is unconstitutionally vague.  Jurek v. Texas, 428 U.S. 262 (1976) (emphasis added).  An examination of the statute that describes the instructions that are submitted to the jury in a capital case, such as this, indicate that the Texas Death Penalty Statute is constitutionally vague and over broad as applied to this Defendant. Godfrey v. Georgia, 446 U.S. 420 (1980) (emphasis added).   Accordingly the defendant is constitutionally ineligible for the death penalty, Id.  
15. The principles required by the Amendments to the Constitution and discussed above are all violated by Art. 37.071 in that Art. 37.071(2)(f)(2) provides (with respect to the Penry mitigation charge in (e)(1) that the jury “may not answer the issue “no” unless it agrees unanimously and may not answer the issue “yes” unless 10 or more jurors agree.”

 
The result of 10 jurors voting “yes” on the mitigation issue is a life verdict under Art. 37.071(2)(g).  That same section (g) goes on to say that if the jury “…is unable to answer any issue submitted under Subsection (b) [future dangerousness and parties] or (e)” [mitigation] then the result is a life verdict.  In other words, a life verdict is reached if the jury “hangs” by a lone juror voting “no” on the future dangerousness issue.  However, the jury is told at the same time that at least 10 must agree on a “no” vote before a life verdict is authorized.  Furthermore, the jury is instructed that in order to answer the Penry issue affirmatively (that would result in a life sentence), 10 must agree.  Again, if only one juror holds out and refuses to vote “no” on the Penry issue then, pursuant to Art. 37.071(2)(g), the defendant is sentenced to life.

 
This hiding of the consequences of a singular vote for life violates all of the guarantees provided to a defendant by both the United States and Texas Constitutions that are cited and or discussed herein.  It is an intent to make the imposition of death “automatic” in violation of the 8th Amendment to the United States Constitution.  Woodson v. North Carolina, 428 U.S. 280, 96 S. Ct. 2978, 49 L. Ed. 2d 944 (1976).

 
The overt camouflaging of the effect of a “singular vote” on the life of Defendant is compounded by the language that prohibits anyone from telling a juror of the effect of failure to agree on the issues. Art. 37.071(2).  Counsel for the defendant is instructed not to clarify what is a conflict in the language.  The jurors are then faced with the language of Art. 37.071(2)(f)(1) that says that they shall answer “yes” or “no” and at the same time in order to answer “yes” on the Penry issue it must be 10 and 10 to answer “no” on the future dangerousness issue implicating to the jurors that the individual juror has no independent vote, it must be 10 or nothing.  The effect is (and obviously the intent of the legislature) is that the hold out jurors, not realizing that they have any individual empowerment, will be coerced into joining with a more vocal and hostile majority that vote for death.

The Texas Court of Criminal appeals has said that “There is no constitutional prohibition to concealing from the jurors the consequences of their deliberations, so long as they are not misled into believing that ultimate responsibility for the verdict rests elsewhere.”  Prystash v. State, 3 S.W.3d 522, 532 (Tex. Crim. App. 1999).  In other words, it is all right to mislead a capital jury in every area except one, that being “who shoulders the ultimate responsibility for the verdict.”  This premise certainly flies in the face of those United States Supreme Court decisions cited herein that mandate a heightened responsibility on the court to guide a jury to a reliable decision that imposes death on a narrow class and in a manner that is neither arbitrary or automatic. 

 
The 10/12 language of Article 37.071 can’t even pass the questionable test enunciated in Prystash.  The jurors are misled into believing that the verdict of life rests with 10 of them, when in fact, it rests with only one.   Further, this concealment from the jurors does not deal with the “consequences of their deliberations.”  It conceals from each juror his or her right to vote her conscience based upon the evidence heard.

 
The impact and effect of mitigating evidence is lost on jurors when each does not realize that a single vote for life will result in life sentence.

The State and Defendant are both entitled to a fair trial.  Tex. Code Crim. Proc. art. 2.03(b).  The obligation to ensure this is imposed upon the trial court, the attorneys for the state and defense and all peace officers.  The trial court is guaranteed a fair trial by the requirement that counsel give the trial court every opportunity to correct any perceived error.  There is no such right accorded to jurors, even in the most serious of cases.  The Texas Court of Criminal Appeals says that it is all right to conceal from the jurors the consequences of their deliberations.

16. The penalty of death may not be imposed under sentencing procedures that create a substantial risk that the punishment will be inflicted in an arbitrary and capricious manner.  Furman, supra.; Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909, 49 L. Ed. 2d 859 (1976); and Godfrey v. Georgia, 446 U.S. 420, 100 S.Ct. 1759, 64 L.Ed.2d 398 (1980). The Texas Death Penalty Scheme is both arbitrary and capricious.

17. Tex. Code Crim. Proc. art. 37.07(2)(b)(20) asks the jury to decide “whether the defendant actually caused the death of the deceased or did not actually cause the death of the deceased but intended to kill the deceased or another or anticipated that a human life would be taken.”  This instruction violates the principle set forth in Schad v. Arizona, 501 U.S. 624 (1991), that a jury must be unanimous as to the means of committing the crime when there is a material difference between the various means set forth in the jury instructions.  This difference in the defendant’s state of mind is material particularly in light of the fact that the circumstances of the offense is to be taken into consideration by the jury when determining if the defendant should die or not.

18. The United States Supreme Court considered the Texas Death Penalty scheme in the post-Furman era in Jurek v. Texas, 428 U.S. 262.  The death penalty statute was the “old” version of Art. 37.081 that required the jury to consider (1) deliberateness, (2) future dangerousness and (3) provocation.  This was pre-Penry and so no Penry issue was submitted.  However, the Court held that the death penalty statute did not violate the 8th 14th Amendments to the United States Constitution.  The Court said:

 

The Texas Court of Criminal Appeals has yet to define precisely the meanings of such terms as “criminal acts of violence” or continuing threat to society”.  In the present case, however, it indicated that it will interpret this second question so as to allow a defendant to bring to the jury’s attention whatever mitigating circumstance he maybe able to show . . . thus, Texas law essentially requires that a jury may be asked to consider whatever evidence of mitigating circumstances the defense can bring before it.  It thus appears that, as in Georgia and Florida, the Texas capital sentencing procedure guides and focuses the jury’s objective consideration of the particularized circumstances of the individual offense and the individual offender before it can impose a sentence of death.  

Jurek, supra at 939. This requirement–allowing the defendant to put on whatever mitigating circumstance[s] he may show is a requirement of any death penalty scheme.  The current version of Art. 37.071 requires the court to instruct the jury to consider if there are “sufficient mitigating circumstances to warrant that a life of imprisonment rather than a death sentence be imposed.”

 The validity of the Texas scheme therefore rises or falls based on the following principle;

What is essential is that the jury have before it all possible relevant information about the individual defendant whose fate it must determine.  Texas law clearly assures that all such evidence will be adduced.  


Jurek, supra at 941.

 
Such was the promise of the Texas Courts that earned the approval of the United States Supreme Court.  The Court of Criminal Appeals has gone back on that promise.  In Prystash v. State, 3 S.W.3d 522 (Tex. Crim. App. 1999) that Court said:

However, ‘in order for mitigating evidence to have relevance beyond the scope of special issues, there must be relevance between the mitigating evidence and the circumstances surrounding the crime that tends to excuse or explain the criminal act, so as to make that particular defendant less death worthy.’ Goff v. State, 931 S.W.2d 537, 556  (Tex. Crim. App. 1996) cert. denied, 520 U.S. 1171, 117 S. Ct. 1438, 137 L. Ed. 2d 545 (1997). Although Article 37.071, section 2(e) allows the consideration of background and character evidence in addition to the personal moral culpability of the defendant, section 2(e) does not necessarily permit the introduction of any evidence that the defense believes may sway a jury to render a life verdict.  


Prystash, supra at 534-535.
 
The Court of Criminal Appeals is in effect limiting mitigating evidence to that which relates to the defendant’s moral culpability.  As noted above, this is a negative to begin with and unconstitutionally limits the mitigating evidence a defendant can offer to save his life.

19. Should the Court preclude death as a sentencing option for the jury, the expense incurred by the State and County and the resulting use of this Court’s time will be dramatically reduced.  


WHEREFORE, PREMISES CONSIDERED, Defendant, _______________, moves this Court to:


(i) determine that V.A.C.C..P. 37.071 in unconstitutional on its face; or in the alternative;


(ii) determine that V.A.C.C.P 37.071 is unconstitutional as it is applied to this Defendant;


(iii) dismiss the indictment returned herein, with prejudice;


(iv) preclude the death penalty as a sentencing option for the jury in this case;


(v) grant him such other and further relief to which he may show himself to be entitled.

Respectfully submitted on this the ____ day of __________, 20___.
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CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

(Individualizaton is equired by Lockett v. Ohio).  Hitchcock v. Dugger requires many things to be considered.  Basis for requesting “residual doubt” instruction, Lockhart v. McCree, 476 U.S. 162 and Franklyn v. Lynaugh, 487 U.S. 164

