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MOTION TO PRECLUDE PROSECUTION FROM SEEKING THE DEATH PENALTY 

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, _____________________, Defendant, by and through his attorney of record, and files this his Motion to Preclude Prosecution from Seeking the Death Penalty, and as grounds therefore would show this Honorable Court as follows:

A.  Background.


In view of the many different capital sentencing schemes that have been in operation in Texas in the post-Furman era1, the Texas death penalty has been arbitrarily imposed and, thus, is unconstitutional under the Eighth and Fourteenth Amendments.  In order to understand the basis of this claim, this Court must recognize the large number of discrete capital sentencing schemes that have been in operation in Texas capital cases since the early 1970's, when the modern death penalty statutes were enacted in the wake of the Supreme Court's decision in Furman.2  At a capital murder trial in 1994, a capital defendant's sentencing jury will be instructed pursuant to Tex. Code Crim. Proc. art. 37.071 (Vernon's 1993).  As discussed below, this is one of many different capital sentencing schemes in operation in Texas since 1973.


Of the many hundreds of persons sentenced to death in Texas since the "modern" capital sentencing statute was enacted3,  the vast majority were sentenced under jury instructions that simply tracked the unadorned "special issues" contained in the original version Tex. Code Crim. Proc. art. 37.071(b) (Vernon's 1989).  See generally P.M. McClung, Jury Charges for Texas Criminal Practice 75-78 (rev. ed. 1981).  After the landmark decision in Penry v. Lynaugh, 492 U.S. 302 (1989) (overruled in part on other grounds), however, the consistency in Texas capital sentencing instructions quickly disappeared, both as a result of legislative action and unsupervised judicial improvising by trial courts.  See generally Peggy M. Tobolowsky, What Hath Penry Wrought?: Mitigating Circumstances and the Texas Death Penalty, 19 Amer. J. Crim. L. 345 (1992).  In 1991, the Texas Legislature enacted an amended, post-Penry version of Article 37.071, which modified the "special issue" format.  That statute applies to all crimes committed on or after September 1, 1991; under the 1991 version of the statute, the old version of Article 37.071 applied to all crimes committed before September 1, 1991.  See Tex. Code Crim. Proc. art. 37.071 (Vernon 1992).  Again in 1993, the Texas Legislature enacted yet another amended version of Article 37.071.  That statute, which became effective September 1, 1993, amended the "special issue" format applicable to all crimes committed before September 1, 1991.  See Tex. Code Crim. Proc. art. 37.0711 (Vernon 1993).


Roughly speaking, the various types of Texas capital sentencing instructions in the post-Furman era can be broken down into seven different categories, although at least two categories contain sub-sets:

(i)
The unadorned "special issues" in the pre-1991 version of Article 37.071.  That statute was in effect for all capital murder trials from January 1, 1974 until the date on which Penry was decided on June 26, 1989.  For capital murders committed before September 1, 1991, it also was in effect for many cases tried from June 26, 1989 until August 30, 1993, when Art. 37.071 was amended (discussed supra).4
(ii)
The 1991 amended version of the statute.  This version of the sentencing instructions has been applied in all capital murder trials for murders committed on or after September 1, 1991.  This version of the statute is applicable to Defendant's case.5
(iii)
The pre-1991 statute with an extra-statutory "Quinones"-type instruction.6 This version of the sentencing instructions was applied at a number of Texas capital murder trials both before and after Penry was decided.7 There have been several versions of this extra-statutory charge, each containing material differences.8
(iv)
The pre-1991 statute with an extra-statutory "Penry"-type "fourth special issue."9  This version of the sentencing instructions has been applied certain trials after Penry for a capital murder committed before September 1, 1991.

(v)
The pre-1991 statute with a "nullification" instruction.10 This version of the sentencing instructions has been applied at a large number of trials after Penry for capital murders committed before September 1, 1991.  There have been several different versions of this extra-statutory instruction, each containing material differences.11
(vi)
The pre-1991 statute in which "deliberately" is broadly defined.12  This version of the sentencing instructions has been applied in certain trials since Penry was decided for capital murders committed before September 1, 1991.

(vii)
The 1993 version of the statute as applied to all crimes committed on or before August 30, 1991.13  This version of the statute will apply to any trial or re-trial that commences after August 29, 1993, for capital murders committed on or before August 30, 1991.


Note that the above categories of cases reveal three significant contradictions in the Court of Criminal Court's capital sentencing jurisprudence during the last two decades:  First, there is the contradiction between Quinones v. State, supra , and its progeny and the many recent cases in which the Court has given its imprimatur to the very instruction rejected in Quinones.  See, e.g., Fuller (Tyrone) v. State, supra.  Second, there is the contradiction between Stewart v. State, 686 S.W.2d 118, 121-24 (Tex. Crim. App. 1980), and at least one case in which the Court has given its imprimatur an extra-statutory charge specifically permitting jurors to consider specific mitigating evidence.  See McPherson v. State, supra.  Also relevant in this regard are the many recent cases in which the Court of Criminal Appeals has given its stamp of approval to "nullification" instructions.  See, e.g., Fuller (Aaron) v. State, supra.  Finally, there is the contradiction between the Court's consistent refusal to require trial courts to define "deliberately" as used in the first special issue, see, e.g., Russell v. State, 665 S.W.2d 771, 779-80  (Tex. Crim. App. 1983), and the Court's imprimatur of a trial judge's extra-statutory definition of the term in Martinez v. State, supra.

B.  Argument.


In numerous cases, the United States Supreme Court has stated, in keeping with our Nation's federalism, that "we are unwilling to say that there is any one right way for a State to set up its capital sentencing scheme."  Spaziano v. Florida, 468 U.S. 447, 464  (1984) (citing cases).  The Court has stated, however, that within a single state, there must be consistency in the treatment of capital defendants who are subject to the death penalty.  Id. at 460 ("If a State has determined that death should be an available for certain crimes, then it must administer that penalty in a way that can rationally distinguish between those individuals for whom death is an appropriate sanction and those for whom it is not.") (citing cases).  Thus, "`each distinct [state] system must be examined on an individual basis.'"  See Pulley v. Harris, 465 U.S. 37, 45  (1984) (quoting Gregg v. Georgia, 428 U.S. 153, 195  (1976) (joint opinion of Stewart, Powell & Stevens, JJ.)).



In Furman v. Georgia, 408 U.S. 238  (1972), the chief constitutional infirmity that the controlling Members of the Court pointed to in their respective concurring opinions was arbitrariness.  See id. at 274 (Brennan, J., concurring) ("In determining whether a punishment comports with human dignity, we are aided . . . by . . . [a] second principle inherent in [the Eighth Amendment Cruel and Unusual Punishments] Clause – that the State must not arbitrarily inflict punishment."); id. at 309 (Stewart, J., concurring) ("These death sentences are cruel and unusual in the same way that being struck by lightning is cruel and unusual.") ; see also Spaziano, 468 U.S. at 460.


The above discussion of the various sentencing schemes concurrently14 in operation in Texas, "a distinct system," Gregg, 428 U.S. at 195, amply demonstrates that the present Texas death penalty system is being implemented in an "arbitrary" manner.  At least seven categories of similarly situated capital defendants have been treated disparately.  Put another way, it is certainly conceivable that, ceteris paribus, a single hypothetical Texas capital defendant would be given a different sentence15 depending on which of the seven different sentencing schemes was in operation at his trial.  This is quintessential arbitrariness -- the very type condemned in Furman.


Defendant recognizes that the Texas Legislature was certainly justified in amending Art. 37.071(b) as it did in 1991; indeed, Penry certainly appeared to require such. See Shelley Clarke, NOTE, A Reasoned Moral Response: Rethinking Texas's Capital Sentencing Statute After Penry v. Lynaugh., 69 Tex. L. Rev. 407  (1990).  If that were the only other scheme concurrently in operation with the pre-1991 version of Art. 37.071, in all likelihood Defendant would never have made this claim.  But that is not what happened in the wake of Penry.


Rather, numerous trial courts throughout this state and the Texas Legislature have haphazardously created, in addition to the prevailing pre-1991 capital sentencing scheme, a total of at least six new, distinct capital sentencing schemes that have governed similarly or identically situated Texas capital defendants.  Particularly noteworthy is the Court of Criminal Appeal's failure to impose uniformity among the practices adopted by the trial courts.  Nor is the Legislature free from its share of the blame.  By waiting until August 30, 1993, to amend Art. 37.071 as it applies to trials or retrials of capital defendants who committed their crimes before September 1, 1991, the Legislature has sowed the seeds of arbitrariness and inconsistency. Under both identical and analogous circumstances, other States have not dealt with seemingly sweeping invalidations of their post-Furman death penalty statutes in such a chaotic manner.  See Oregon Revised Statutes, § 163.150  (as amended July 24, 1989); State v. Wagner, 786 P.2d 93, 99-100  (Ore. 1990); cf. Ohio Revised Code §§ 2929.02-06   (as amended 1981); State v. Melchior, 381 N.E.2d 195, 200 (Ohio 1978); David J. Benson, Constitutionality of Ohio's New Death Penalty Statute, 14 Toledo L. Rev. 77 (1982).


Fetterly v. Paskett, 997 F.2d 1295  (9th Cir. 1993), presents an analogous situation to the instant case.  In that case, the Ninth Circuit condemned an instance of "Furman arbitrariness" within a single state's capital sentencing system.  In particular, the court in dicta stated that a federal constitutional violation occurred when the Idaho Supreme Court's refusal to apply the clear mandate of state capital sentencing law, which governed the weighing of aggravating factors against mitigating factors, to all similarly situated capital defendants.  The court's reasoning is cogent and should be applied to Texas' experience:

In Godfrey v. Georgia, 446 U.S. 420, 100 S. Ct. 1759, 64 L. Ed. 2d 398 (1980), the Supreme Court held that states can impose the death penalty for certain crimes without running afoul of our Constitutional prohibition against cruel and unusual punishment, but only if the manner in which the penalty is selected "provide[s] a meaningful basis for distinguishing the few cases in which [the penalty] imposed from the many cases in which it is not."  Id. at 427  ... .  As pointed out by Justice Stevens, "this Court's decisions have made clear that States may impose this ultimate sentence only if they follow procedures that are designed to assure reliability in sentencing determinations.  Barclay v. Florida, 463 U.S. 939, 958-5  9, 103 S. Ct. 3418, 3429, 77 L. Ed. 1134 (1983) (Stevens, J., concurring) (emphasis added).  Part of the requirement of reliability is "that the [aggravating and mitigating] reasons present in one case will reach a similar result to that reached under similar circumstances in another case.'"  Id. at 954 (quoting Proffitt v. Florida, 428 U.S. 242, 251, 96 S. Ct. 2960, 2966, 49 L. Ed. 2d 913 (1976) (opinion of Stewart, Powell, and Stevens, JJ.)) (internal quotations omitted).  Because Fetterly may not have been sentenced to death as prescribed by Idaho Code § 19-2515 (c), this goal of similar sentences in similar cases may not have been met. ...

Fetterly, 997 F.2d at 1299.


Although Texas' experience is different in that it involves a global violation of all Texas capital defendants' rights to be free from arbitrary, inconsistent capital sentencing procedures, while Idaho apparently only violated one or a few defendant's rights, Fetterly's reasoning applies equally to Texas.  The bottom line is that Texas courts and the state Legislature, without any discernible rational basis, have haphazardly turned Texas' capital sentencing scheme into a patch-work quilt.  Because similarly situated Texas capital defendants -- including Defendant -- have been unjustifiably sentenced to death under radically different sentencing schemes, this Court must vacate Defendant's death sentence.16

CONCLUSION

In conclusion, this Court should hold that the State of Texas cannot constitutionally seek the death penalty against Defendant.
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     1	See Furman v. Georgia, 408 U.S. 238 �   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=408+U%2ES%2E++238" �http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=408+U%2ES%2E++238� (1972).





2     	See Michael Kuhn, Note, House Bill 200: The Legislative Attempt to Reinstate Capital Punishment in Texas, 11 Hous. L. Rev. 351  (1974); see also David Crump, Capital Murder: The Issues in Texas, 14 Hous.  L. Rev. 531, 532-33 & nn.7-8 (1977); Stephen W. MacNoll, Note, A Constitutional Analysis of the Texas Death Statute, 15 Amer. J. Crim. L. 69, 79-81 (1988).





3     	Defendant is aware of no source that collects all of the capital trials that have occurred in Texas since the post-Furman statute was enacted.  An informed estimate of that number is approximately 750.  See James M. Marquart et al., Gazing Into the Crystal Ball: Can Jurors Accurately Predict Dangerousness in Capital Cases?, 23 Law & Soc. Rev. 449 (1989) (as of end of 1988, approximately 600 capital murder trials in Texas at which the State sought the death penalty); Sean Fitzgerald, Note, Walking a Constitutional Tightrope: Discretion, Guidance, and the Texas Capital Sentencing Scheme, 28 Hous. L. Rev. 663 �   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=28+Hous%2E+L%2E+Rev%2E++663" �http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=28+Hous%2E+L%2E+Rev%2E++663� (1991); see also NAACP Legal Defense Fund, Death Row U.S.A. Reporter, 1976-93 (Texas' death row has grown by approximately 20-50 inmates per year since 1973).





4     	That statute, in pertinent part, reads as follows:





(b)	On conclusion of the presentation of the evidence, [at the sentencing phase of a capital murder trial] the court shall submit the following three issues to the jury:








(1)	whether the conduct of the defendant that caused the death of the deceased was committed deliberately and with the reasonable expectation that the death of the deceased or another would result;





(2)	whether there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society; and





(3)	if raised by the evidence, whether the conduct of the defendant in killing the deceased was unreasonable in response to the provocation, if any, by the deceased.


                        . . . .





(e)	If the jury returns an affirmative finding on each issue submitted under this article, the court shall sentence the defendant to death. . . . .





There have been countless trials at which such instructions w 121-124  (Tex. Crim. App. 1984) ere submitted, both before and after Penry.  See, e.g., Stewart v. State, 686 S.W.2d 118,; see also State v. McPherson, 851 S.W.2d 846, 849 & n. 8   (Tex. Crim. App. 1992) (collecting cases).





5     	Simply put, that amended statute eliminated the "deliberateness" and "provocation" special issues and added two new special issues, one of which was directly in response to Penry.





The first new special issue asked:





[I]n cases in which the jury charge at the guilt or innocence stage permitted the jury to find the defendant guilty as a party under Sections 7.01 and 7.02, Penal Code, whether the defendant actually caused the death of the deceased or did not actually cause the death of the deceased but intended to kill the deceased or another or anticipated that a human life would be taken.





See Art. 37.071(b)(2) (Vernon 1992).





The new "Penry issue" asks:





Whether, taking into consideration all of the evidence, including the circumstances of the offense, the defendant's character and background, and the personal moral culpability of the defendant, there is a sufficient mitigating or circumstances to warrant that a sentence of life imprisonment rather than  a death sentence should be imposed.





See Art. 37.071(e) (Vernon 1992).   





6     	In Quinones v. State, 592 S.W.2d 933, 947  (Tex. Crim. App. 1980), this Court held that it was not error for the trial court to have refused to submit the following extra-statutory instruction to the capital defendant's sentencing jury:





"Evidence presented in mitigation of the penalty may be considered should the jury desire, in determining the answer to any of the special issues."





7     	See Tr. at 117-18.  The trial court instructed the jury that "[i]n determining each of the[] [special] [i]ssues, you may take into consideration all the evidence submitted to you in the trial of this case, whether aggravating or mitigating in nature ... ."


8     	Compare the instruction in the instant case, supra note, with Boggess v. State, 855 S.W.2d 645, 647 �   HYPERLINK "http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=855+S%2EW%2E2d+645" �http://www.lexis.com/xchange/search/xlink.asp?keyenum=25272&keytnum=16&searchtype=Shepards&search=855+S%2EW%2E2d+645�(Tex. Crim. App. 1991); Fuller (Tyrone) v. State, 827 S.W.2d 919, 937   (Tex. Crim. App. 1992), Rios v. State, 846 S.W.2d 310, 315-16   (Tex. Crim. App. 1992); Satterwhite v. State, 858 S.W.2d 412, 425   (Tex. Crim. App. 1993).





9     	See, e.g., State v. McPherson, 851 S.W.2d 846   (Tex. Crim. App. 1992).





10     	See, e.g., San Miguel v. State, 864 S.W.2d 493  (Tex. Crim. App. 1993); Fuller (Aaron) v. State, 829 S.W.2d 191, 209 & n. 5   (Tex. Crim. App. 1992).  The proto-typical "nullification" instruction was in Fuller, which read as follows:





When you deliberate about the questions posed in the Special Issues, you are to consider any mitigating circumstances supported by the evidence presented at both phases of the trial.  A mitigating circumstance may be any aspect of the defendant's character and record or circumstances of the crime which you believe makes a sentence of death inappropriate in this case.  If you find there are any mitigating circumstances, you must decide how much weight they deserve and give them effect when you answer the Special Issues.  If you determine, in consideration of this evidence, that a life sentence, rather than a death sentence, is an appropriate response to the personal moral culpability of the defendant, you are instructed to answer at least one of the Special Issues under consideration "No."





Fuller, 829 S.W.2d at 209 n.5 .





11     	Compare the instruction in supra note, with Blue v. State, No. 72,912, unpublished slip op. at 9 (Tex. Crim. App. September 23, 1992).  The instruction in Blue read as follows:





In answering the Special Issues you shall consider: (1) all evidence offered by either party at the guilt/innocence phase of the trial regarding the defendant's individual participation in the commission of the Capital Murder; and (2) all evidence offered by wither party at the punishment phase of the trial, whether it be aggravating or mitigating evidence.  If the mitigating evidence persuades you that the defendant should not be sentenced to death, then you shall answer one or more of the Special Issues "No."





See Blue v. State, supra, at 9  .





12     	See, e.g., Martinez v. State, 867 S.W.2d 30  (Tex. Crim. App. 1993).





13     	See Art. 37.0711 (Vernon 1993).  This version of the statute contains all three of the "old" special issues.  See id. (b)(1)-(b)(3).  It further provides that, if the jury returns affirmative answers to all three special issues, then the trial court should further submit to jurors the new, Penry-type special issue enacted in the 1991 amendment.  This version of the statute instructs jurors that "[i]f a defendant is convicted of an offense under Section 19.03(a)(6), Penal Code, the court shall submit the [special] issues ... only with regard to the conduct of the defendant in murdering the deceased individual first named in the indictment."


 


14     	Although after August 29, 1993, all trials will be tried under either Art. 37.071 and Art. 37.0711, the pre-1991 version of Art. 37.071 was still in operation in many cases up until August 30, 1993.  Moreover, on appeal, the pre-1991 version of Art. 37.071 will still be in operation in the foreseeable future in this Court's sufficiency-of-the-evidence analyses regarding juries' affirmative answers to the special issues.





15     	Of course, in a Texas capital case, where a defendant has been found guilty of capital murder, the only sentencing options are a life sentence and a death sentence.





16     	Defendant adopts all of the arguments made supra with respect to a state constitutional claim.  Although Defendant has primarily cited federal Eighth Amendment authority herein, he intends that this Court should separately consider his claim under the Texas and U.S. Constitutions.  As the Court of Criminal Appeals has noted, it can and should interpret the Texas Constitution in a more expansive manner than the federal Constitution.  Heitman v. State, 815 S.W.2d 681   (Tex. Crim. App. 1991) (overruled on other grounds); Ex parte Hererra, 860 S.W.2d 106  (Tex. Crim. App. 1993) (Maloney, J., dissenting, joined by Baird, Clinton & Overtstreet, JJ.); see also Judge Rusty Duncan, Terminating the Guardianship: A New Role for State Court, 19 St. Mary's L. J. 809   (1988).  








Particularly noteworthy is the fact the Texas Constitution proscribes "cruel or unusual punishments," while the U.S. Constitution proscribes "cruel and unusual punishments."  Texas Const. Art. I, § 13. Obviously, despite apparent implicit claims to the contrary by courts and commentators, the Texas Constitution, based on its plain language, was intended offer broader protections than the U.S. Constitution.  Cf. People v. Anderson, 493 P.2d 880, 883-87  (Cal. 1972) (attributing textual significance to state constitutional proscription against "cruel or unusual punishments").  Because Defendant's primary argument here is that the many sentencing schemes operating concurrently inject arbitrariness into the Texas capital sentencing scheme, at the very least Defendant's death sentence is "unusual."
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