 SEQ CHAPTER \h \r 1Practice note: The holding in Bush v. Gore tries to limit its ruling to the Presidential election in Florida.  The motion is based upon the notion that once the more liberal rule is enunciated then the “bell has been rung”.  It is suggested that counsel coordinate  efforts through Texas Defender Service and the Texas Criminal Defense Lawyers Project so that data and strategies can be shared.

CAUSE NO.________________

THE STATE OF TEXAS
§
IN THE                  DISTRICT COURT


§

VS.
§


OF


§

_________________
§
______________ COUNTY, TEXAS

MOTION TO PRECLUDE THE DEATH PENALTY AS A SENTENCING OPTION

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,                                        , the Defendant, by and through his attorneys of record, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution, Article 1, Sections 3, 10, 13, 19 and 29 of the Texas Constitution,  Articles 1.05, 1.06 and 1.09  of the Texas Code of Criminal Procedure and moves the Court to preclude the death penalty as a sentencing option and in support thereof would show the Court the following:

DEATH IS DIFFERENT
1. The Defendant has been indicted by the county grand jury for the offense of capital murder.

2. The State is seeking the death penalty. The Eighth Amendment to the United States Constitution requires a greater degree of accuracy and fact finding than would be true in a non-capital case. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993), and Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

ARBITRARY APPLICATION OF THE DEATH PENALTY
3. Art. 37.071 of the Texas Code of Criminal Procedure fails to provide a method by which the State determines against whom the death penalty will be sought.   This failure eliminates any possible rationality and consistency in the decision to seek death and violates the Defendant’s right to Due Process as set out in the 5th Amendment to the United States Constitution and Due Process and Equal Protection mandated by the 14th Amendment to the United States Constitution, Article 1, Sections 13 and 19 of the Texas Constitution and Art. 1.04 of the Texas Code of Criminal Procedure.

4. The decision as to which defendant is to be subjected to A the death penalty prosecution varies from county to county in Texas.   As a result, there are likely two hundred and fifty-four (254) different methods used to determine which cases shall be prosecuted as capital cases. Basically, there is different system for each of the counties.  Often the decision can turn on the county’s willingness to fund the defense, the race or status of the defendant, or the age, sex, race or status of the victim in the community.

5. When a court orders a statewide remedy, there must be at least some assurance that the rudimentary requirements of equal treatment and fundamental fairness are satisfied.  Bush v. Gore, 531 U.S. 98, 121 S. Ct. 525, 148 L. Ed. 2d 388 (2000).   The decision of the United States Supreme Court in Bush v. Gore address the varying standards used to count votes in a presidential election. The Court noted that voters should be accorded Equal Protection even though the right to vote is not guaranteed by the Constitution, but as history has "favored the voter, . . . the right to vote, as the legislature has prescribed is fundamental."  "Having once granted the right to vote on equal terms, the State may not, by later arbitrary and disparate treatment, value one person’s vote over that of another." Id. at 104-05.

6. The Supreme Court attempted to limit the application of the rule enunciated  in Bush v. Gore to the circumstances of that particular case.   However, the Supreme Court should not require those facing the death penalty to adhere to the stricter cause and prejudice standard announced in McCleskey v. Kemp, 481 U.S. 279 (1987), while applying a more lenient standard to its favorite political candidate. 

7. The right to life is guaranteed by the Constitution, certainly the life of a citizen demands as much due process and protection as does the right to vote.   The right to life is fundamental. Furman v. Georgia, 408 U.S. 238, 359 (1972).   The failure of the State to set forth uniform and specific standards to determine against whom a death sentence will be sought renders the penalty of death one that is wantonly and freakishly implied that is prohibited by the 8th amendment to the United States Constitution.

DISCOVERY
8. In order to establish for this Court that the violations complained of herein are of Constitutional proportions it is necessary to obtain data from the district attorneys in a number of Texas counties that describe the method (if any) used to determine whether or not death will be sought in a particular capital case.  Justice Potter Stewart said in his concurring opinion in Gregg v. Georgia, 96 S. Ct. 2909, 2949 (1976):



Petitioner’s argument that prosecutors behave in a standard less fashion in deciding which cases to try as capital felonies is unsupported by any facts.  Petitioner simply asserts that since prosecutors have the power not to charge capital felonies they will exercise that power in a standard less fashion.  This is untenable.  Absent facts to the contrary it cannot be assumed that prosecutors will be motivated in their charging decisions by factors other than the strength of their case and the likelihood that a jury would impose the death penalty if it convicts. 

The Supreme Court of the United States is saying that those facts are relevant to a challenge to the decision making process.  Accordingly, it is necessary for this Court to be able to consider those facts and determine what standards are used by district attorneys in Texas in deciding what cases are to be prosecuted as death cases and those that will be prosecuted as non-death capital cases.   It is only when the standards are determined, through pre-trial testimony of those charged with making the decision, can this Court properly rule on this Defendant’s challenge. 

9. A defendant who seeks discovery on a claim of selective prosecution must show some evidence of both discriminatory effect and discriminatory intent.  United States v. Armstrong, 517 U.S. 456, 465 (1996).  Prior to obtaining an order for discovery in a case where the Accused said that he faced a death penalty prosecution because of his race, he must “ . . . submit relevant evidence that similarly situated persons were treated differently.”  United States v. Bass, 536 U.S. 862, 864 (2002).

10. Accordingly, the Accused submits to the affidavit of __________________, which states that in ________________, County, Texas, __________________ was indicted by the grand jury for capital murder.  The Accused in that County and this Accused were similarly situated in the following respects:

                 accused in _______ County                                    accused in __________, County

  (list here all of the similarities as type of crime, number of victims, prior criminal history, etc. depending upon the race of the different defendants and the victims, a race claim might also be raised)

    

                          




OR

(Because of the demands of Armstrong and Bass, counsel may want to try to distinguish the cases )

11. The decisions in Armstrong and Bass above involve challenges that the decision to seek death in the respective cases was based upon race.  The challenge of the Accused in this case is not based upon race but rather on the arbitrary and capricious nature of the decisions to seek death that is unrelated to the race of the Accused.

12. Defendant requests that the Court order the State to respond to this motion in writing, at least five days prior to hearing.   Defendant further requests that the Court make findings              of fact and conclusions of law regarding this motion.


WHEREFORE, PREMISES CONSIDERED, Defendant prays that relief be granted as prayed for herein.





Respectfully submitted on this the ____ day of___________, [ ]







Respectfully submitted on this the ____ day of___________, [ ]

     By:_______________________________________







COUNSEL FOR THE DEFENDANT







State Bar No. ________________







Address:____________________







____________________________







Telephone:  (   )     -        

  





_______________________________________

                                                                        CO-COUNSEL

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, [ ].

