NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§
vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO PRECLUDE DEATH PENALTY AS A SENTENCING OPTION OR, IN THE ALTERNATIVE, TO QUASH THE INDICTMENT Apprendi v. New Jersey/ Ring v. Arizona/ Blakely v. Washington/ Bush v. Gore
REQUESTS TO VOIR DIRE/ REQUESTED INSTRUCTIONS/ MOTIONS IN LIMINE, RELATED TO CLAIMS IN THIS MOTION


COMES NOW, ____________________ Defendant herein, by counsel, and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article I, Sections 3, 10, 13, 19 and 29 of the Texas Constitution and files this, his Motion to Preclude Death Penalty as a Sentencing Option, or, in the Alternative, to Quash Indictment.  Defendant invokes each of the above provisions in support of each of his following claims, and would respectfully show the Court as follows:

I.

VIOLATION OF SIXTH, FOURTEENTH, AND EIGHTH AMENDMENTS AND PARALLEL STATE CONSTITUTIONAL PROVISIONS, Art. I, SECS. 3, 10,19, 13

The basic premise of all Defendant’s requests in this Motion is that he has the constitutional rights to have a grand jury consider and allege in the indictment all specific facts legally essential to his conviction and death sentence, and then to have a trial jury determine beyond a reasonable doubt, all such facts (including facts supporting a negative answer to the mitigation special issue) legally essential to his sentence.  In support of his assertion of these rights, Defendant cites the recent Supreme Court decisions in Jones v. United States 526 U.S. 227 (1999), Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000); Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002) and Blakely v. Washington, 124 S. Ct. 2531 (2004).  The Eighth Amendment protection against the arbitrary imposition of the death penalty provides further support for the application of the Apprendi/Ring/Blakely due process and Sixth Amendment holdings to Defendant’s case. 


The United States Supreme Court has held in Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), that any fact other than a prior conviction that increases the maximum penalty for a crime must be charged in an indictment, then submitted to a jury and proven beyond a reasonable doubt.  The decision in Ring v. Arizona, supra, was premised upon the Sixth Amendment right to trial by jury; the Court held the jury, rather than the trial court, must decide the facts justifying the state’s death penalty, and in Blakely v. Washington, supra, the Supreme Court clarified what it meant by the term “maximum penalty”. 

The “maximum penalty” for Apprendi/Ring/Blakely purposes, under Texas death penalty law, is the life sentence that is authorized up to and until the jury returns a unanimous negative answer on the sufficiency of mitigation.  That finding is legally essential to the imposition of death in Texas.  This “maximum penalty” concept is crucial to both of Defendant’s claims, that:  

Indictment Must Allege Statutory Special Issues and Supporting Facts

A.) Defendant is entitled to a Grand Jury determination and an indictment that charges the “special issue elements” of the death penalty, and the facts relied upon to support the charge that Defendant is “guilty” of the special issues; as a matter of Sixth Amendment Right to Jury Trial and Fourteenth Amendment Due Process, as a matter of Eighth Amendment fairness in a capital case and as a matter of Fourteenth Amendment Equal Protection. 

In addition to this federal Fourteenth Amendment due process and Sixth Amendment right to jury trial basis for requiring written charging and a jury finding upon proof beyond a reasonable doubt of facts used to increase a defendant’s maximum penalty, the Texas Constitution affords a parallel right to trial by jury and to “due course of law” and also guarantees that, “No person shall be held to answer for a criminal offense unless on an indictment of a grand jury.”  Tex. Const. Art. I, Secs. 10 and 19.; Tex. Const. Art. I, Sec. 3.

State Has Burden of Negating Mitigation Beyond a Reasonable Doubt

B.) Defendant is entitled to place upon the State the burden of proving beyond a reasonable doubt a negative answer to the mitigation special issue as a matter of Sixth Amendment Right to Jury Trial and Fourteenth Amendment Due Process, and as a matter of Eighth Amendment fairness in a capital case.

A.)  The Indictment is Constitutionally Deficient

Sixth Amendment Right to Jury Trial, Fourteenth Amendment Due Process, Eighth Amendment fairness in a capital case/Parallel Texas Rights and Texas Constitutional Right to Grand Jury Indictment.
1.)
Violation of Constitutional Rights to Jury Trial and to Due Process of Law


The indictment for the crime of capital murder does not contain any Grand Jury charge that there is a probability Defendant would commit future acts of violence that would constitute a continuing threat to society, nor does it reflect a Grand Jury charge that the mitigating circumstances are insufficient to warrant a sentence of life imprisonment, rather than the death sentence.  Those statutory facts are the statutory elements required to impose the sentence of death; they have a unique status as the only facts upon which he can be held to answer for the crime with his life. 


This Court can sentence Defendant to death only if a jury returns a unanimous answer to each of two special issues: first, the jury must find unanimously, beyond a reasonable doubt that there is a probability Defendant would commit criminal acts of violence that would constitute a continuing threat to society; second, the Court may not sentence Defendant to death unless the jury further finds unanimously that there is not a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment, rather than a death sentence, be imposed. Tex. Code Crim. Proc. art. 37.071(2)(b)(1)(c), (d)(2), (e), (f)(2), (g).  


Under the arguments submitted above, and the Supreme Court cases cited, the lack of indictment on the Texas “death facts”: the special Issues and the supporting facts, Defendant has suffered violation of his Sixth, Fourteenth and Eighth Amendment rights, and his parallel state constitutional rights, so that the Court should preclude the State from seeking the death penalty, or quash the indictment as constitutionally deficient.

2.)
Violation of Texas Constitutional right to Grand Jury Indictment


Art. I, Sec. 3 of the Texas Constitution guarantees that no person shall be held to answer for a criminal offense except by indictment returned by a Grand Jury.  The State of Texas, now trying to kill this Defendant, has denied him that right to due process and the consequent notice and opportunity to prepare that it implies, by failing to present evidence to the Grand Jury so that it could decide if there were facts supporting the State’s seeking the death penalty.  It is the prosecutor’s uncontrolled discretion, rather than the Grand Jury’s indictment, upon which Defendant is being held to answer for a criminal offense in this case.

3.)
Violation of Equal Protection

The Grand Jury does not participate in the decision to seek the death penalty, the prosecution does not present to the Grand Jury any of the factors the elected District Attorney is gathering, evaluating and using to make the unreviewed decision to seek death.  Members of the Grand Jury are not asked to screen the information for factual accuracy, or weigh its significance according to its source or according to their own perception of the propriety of seeking death in a particular case.  The prosecution has complete discretion in selecting the particular facts that will be used to prove the special issue answers so as to impose the death penalty.  Those facts are legally essential to the imposition of the death penalty, yet they are not included in the indictment; even the special issues are not charged in the indictment, because the Grand Jury hears no evidence and makes no finding that the Defendant will be a continuing threat, or that the aggravating circumstances will require a negative answer to the mitigation issue.  In the absence of a written charge—from the Grand Jury—the prosecutor’s discretion is so broad as to offend the federal and state constitutional guarantees of equal protection under the law.  The equal protection guarantees are intended to avoid the vagaries and unfairness (the arbitrariness and capriciousness) that may attend the application of the law to similarly situated citizens in a system of elected prosecutors. 


By interposing a Grand Jury composed of citizens of the community, and the presentation of facts and the return of an indictment on the decision to seek death, the State would at least dilute the unequal treatment that exists under the present system: that capital defendants who are similarly situated are tried differently in different counties (or even within the same county) based upon considerations that do not properly single one out for death.  This procedure denies those charged with capital offenses the equal protection under the law as a defendant charged with capital murder under the same fact situation might face a death prosecution if he were prosecuted in Harris County, but face a non-death capital prosecution in another county.  See generally, Bush v. Gore, 531 U.S. 98, 121 S. Ct. 525, 148 L. Ed. 2d 388 (2000).


The decisions in Apprendi, Ring and Blakely support the proposition that even though unfettered discretion has been afforded previously to the prosecution, it is now a constitutional prerequisite that in order to seek the death penalty, the State must use the Grand Jury process in the punishment decision: there must be the return of an indictment alleging the existence of the legally essential “death facts” in terms of the Texas special issues, as well as the non-statutory aggravating facts upon which it has based its charge that the special issues will be answered for death.  Without the indictment on the punishment facts, the Texas system violates the constitutional guarantees of equal protection of the laws. U.S. Const. Amend. 14; Tex. Const. Art. I, Sec. 3.


Based upon the foregoing arguments and authorities, and upon each constitutional guarantee listed in the opening paragraph of this Motion, Defendant makes the following requests and objections, and asks for the Court’s rulings on each:

Request to Preclude Death Penalty or Quash Indictment/ Indictment Violates Due Process, Due Course of Law

1.)
Defendant moves the Court to preclude the State from seeking the death penalty against him in this proceeding, or to quash the indictment, because the indictment does not allege the existence of the statutory special issues and the supporting facts necessary to impose a death sentence, in violation of Defendant’s Fourteenth Amendment right to due process of law and his state constitutional right to due course of law. U.S. Const., Amend. 14; Tex. Const., Art. I, Sec. 19

After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and State may not seek Death Penalty

_____________
GRANTED, and Indictment is quashed


_____________
DENIED

Request to Preclude Death Penalty or Quash Indictment/Indictment Violates Right to Jury Trial
2.)
Defendant moves the Court to preclude the State from seeking the death penalty against him in this proceeding, or to quash the indictment, because the indictment does not allege the existence of the statutory special issues and the supporting facts necessary to impose a death sentence, in violation of Defendant’s Sixth Amendment right to trial by jury and his parallel state constitutional right.  U.S. Const., Amend. 6; Tex. Const., Art. I, Sec. 10

After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and State may not seek Death Penalty

_____________
GRANTED, and Indictment is quashed 


_____________
DENIED

Request to Preclude Death Penalty or Quash Indictment/ Indictment Violates Eighth Amendment
3.)
Defendant moves the Court to preclude the State from seeking the death penalty against him in this proceeding, or to quash the indictment, because the indictment does not allege the existence of the statutory special issues or supporting facts necessary to impose a death sentence, placing such unfettered discretion in the hands of the prosecution as to produce an impermissibly arbitrary and capricious imposition of the death penalty, in violation of Defendant’s federal Eighth Amendment right against the infliction of cruel and unusual punishment, and his state constitutional right against the infliction of cruel or unusual punishment.  U.S. Const., Amend. 8; Tex. Const., Art. I, Sec. 13

After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and State may not seek Death Penalty

_____________
GRANTED, and Indictment is quashed


_____________
DENIED

Request to Preclude Death Penalty or Quash Indictment/ Indictment Violates Equal Protection
4.)
Defendant moves the Court to preclude the State from seeking the death penalty against him in this proceeding, or to quash the indictment, because the indictment does not allege the existence of the statutory special issues or supporting facts necessary to impose a death sentence, placing such unfettered discretion in the hands of the prosecution as to deny him equal protection of the laws, in violation of Defendant’s federal Fourteenth Amendment right to equal protection under the laws, and his parallel state constitutional right  U.S. Const., Amend. 14; Tex. Const., Art. I, Sec. 3

After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and State may not seek Death Penalty

_____________
GRANTED, and Indictment is quashed

_____________
DENIED

Request to Preclude Death Penalty or Quash Indictment/Indictment Violates Texas Constitutional Right to Be Held to Answer For Crime Only Upon Indictment.

5.)
Defendant moves the Court to preclude the State from seeking the death penalty against him in this proceeding, or to quash the indictment, because the indictment does not allege the existence of the statutory special issues or supporting facts necessary to impose a death sentence, in violation of Defendant’s state constitutional right to be “held to answer” for a crime only by indictment. Tex. Const. Art. I, Sec. 3

After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED, and State may not seek Death Penalty

_____________
GRANTED, and Indictment is quashed

_____________
DENIED

B.) It is Constitutionally Necessary to Place Upon the State 


the Burden of Proving Negative Answer on Mitigation Special Issue


1.) Request to Voir Dire

2.) Request for Instruction

3.) Motion in Limine to Prevent Improper Prosecutorial Argument.
The law in Texas currently places no burden of proof upon the State, to any degree, to prove the negative answer on the mitigation special issue that is the prerequisite for imposing the death penalty.  See, e.g., Hankins v. State, 132 S.W.3d 380, 386 (Tex. Crim. App. 2004)

As stated above, one question is central to the resolution of Defendant’s claims regarding the application of the Apprendi/Ring/Blakely principle to the Texas death penalty:  What is the “maximum statutory punishment” in the Texas scheme, for purposes of an Apprendi-as-affected-by-Ring-as-affected-by-Blakely analysis?  The Court of Criminal Appeals has said in at least 12 recent capital cases that the maximum statutory punishment is death, and that a negative finding on mitigation does not have the effect of increasing a defendant’s punishment beyond that maximum; it has only the potential to reduce the sentence already authorized by the jury’s finding that he is a continuing threat. See, e.g., Hankins, supra; Blue v. State, 125 S.W.3d 491 (Tex. Crim. App. 2003). 

The decision in Blakely v. Washington, 124 S. Ct. 2531 (2004) certainly contradicts the Texas court’s reasoning.  In that case, the defendant entered a guilty plea in state court and was convicted of second-degree kidnapping. Under the applicable Washington statute, the maximum punishment was ten years (120 months) confinement.  However, under the state’s sentencing reform act, the defendant’s offense carried a “standard range” of 49 to 53 months.  The judge was permitted to assess a sentence outside the statutory standard range (and within the statutory maximum) only upon making certain fact-findings.  After conducting a hearing, the trial judge made findings of fact and determined that Blakely had acted with “deliberate cruelty”.  Based on that finding he assessed Blakely’s punishment at 90 months confinement, within the statutory maximum but well above the standard range.  

When the defendant appealed his sentence on Apprendi grounds, claiming that he was denied his constitutional right to have a jury determine beyond a reasonable doubt all facts legally essential to his sentence, the State responded that Apprendi did not apply because the relevant “statutory maximum” was 120 months, not 53 months, pointing out that no “exceptional sentence” delivered under the sentencing guidelines was permitted to exceed that maximum.  Writing for a majority of the Court, Justice Scalia explained the significance of the “statutory maximum”:

Our precedents make clear, however, that the ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant…..In other words, the relevant statutory maximum is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings.  When a judge inflicts punishment that the jury’s verdict alone does not allow, the jury has not found all the facts ‘which the law makes essential to the punishment’,… and the judge exceeds his proper authority.”  Blakely v. Washington, supra, 124 S.Ct. at 2534-2535. (citations omitted, emphasis in opinion)

Under Texas law the jury’s negative answer to the mitigation special issue is legally essential to the imposition of the death penalty.  The affirmative answer to the statutory aggravating issue or issues will not alone authorize the death sentence. Tex. Code Crim. Proc. art. 37.071, Sec. 2(g) (Life sentence shall be imposed unless jury unanimously answers first question (first two questions if both aggravators submitted) “yes” and mitigation question “no”.)  Therefore, even after a capital jury answers the continuing threat special issue “yes”, their verdict authorizes only a life sentence under Texas law.  Only if they make an additional unanimous finding of “no” to the mitigation special does Texas law authorize the sentence of death.  If the jury is unable to answer the mitigation special issue, the affirmative answer on the aggravating special issue still does not authorize the imposition of death.  

Based upon the foregoing arguments and authorities, Defendant requests the following:

Request to Voir Dire on State’s Burden to Prove Negative Answer to Mitigation

6.)
Defendant requests that the Court permit him to conduct voir dire based upon the proposition that the State has the burden to prove beyond a reasonable doubt that the mitigation special issue should be answered “No”, before a juror may answer it “No”.  Defendant bases this request on the constitutional authority listed in the first paragraph of this Motion, and upon the above-cited Supreme Court decisions.  U.S. Const. Amends. 6, 8 and 14, Tex. Const. Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED


_____________
DENIED

Request For Instruction on State’s Burden to Prove Negative Answer to Mitigation

7.)
Defendant requests that the Court instruct the jury at the close of punishment that the State has the burden to prove beyond a reasonable doubt that the mitigation special issue should be answered “No”, before a juror may answer it “No”.  Defendant bases this request on the constitutional authority listed in the first paragraph of this Motion, and upon the above-cited Supreme Court decisions.  U.S. Const. Amends. 6, 8 and 14, Tex. Const. Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED


_____________
DENIED

Motion in Limine to Prevent Prosecutorial Argument Contrary to State’s Burden to Prove Negative Answer to Mitigation
8.)
Defendant makes this Motion in Limine, asking that the Court instruct the prosecutors not to make any argument or suggestion to the jurors that would tend to relieve the State of the burden to prove beyond a reasonable doubt that the mitigation special issue should be answered “No”, before a juror may answer it “No”, or to suggest to them that such an answer is incapable of proof beyond a reasonable doubt, or to suggest that it is unjust to place such burden on the State.  Defendant bases this request on the constitutional authority listed in the first paragraph of this Motion, and upon the above-cited Supreme Court decisions.  U.S. Const. Amends. 6, 8 and 14; Tex. Const. Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED, and the prosecutors are instructed not to make any argument or suggestion like that set out in Defendant’s Motion in Limine, and to approach the bench and secure the Court’s ruling before making any argument that might violate the Court’s instruction.


_____________
DENIED

III.

Necessity for Independent Application of Burden of Proof to Unadjudicated Extraneous Offenses and Acts of Misconduct

A.) Request to Voir Dire

B.)  Request for Limiting Instruction

C.)  Motion in Limine to Prevent Improper Prosecutorial Argument.

The Court of Criminal Appeals has not ruled that there is no burden on the State at the punishment phase of a capital case to prove beyond a reasonable doubt the defendant committed the unadjudicated offense or misconduct, but for some reason the court has stoutly resisted the capital defendant’s attempt to obtain a separate instruction applying that burden.  The Court’s language has suggested in the past that the burden of proof on continuing threat somehow “encompasses” the burden of proving the unadjudicated extraneous offenses, finding that so long as the jury is properly instructed on that burden of proof, “there is no unfairness” in not having a separate instruction concerning the burden of proof on unadjudicated extraneous offenses.  See, e.g., Ladd v. State, 3 S.W.3d 547, 574 (Tex. Crim. App. 1999), cert. denied, 529 U.S. 1070 (2000)  


At best, the Court’s language suggests that the jury seeing the burden of proof on the ultimate fact (continuing threat) will assume that there also must be a burden of proof on the component facts (unadjudicated extraneous offenses).  But the Court does not address the significance of the fact that the unadjudicated extraneous offenses are admitted also as “anti-mitigation evidence, non-statutory aggravating evidence independent of their relevance to the continuing threat special issue, and that the mitigation issue carries no burden of proof that can “supply” the burden on the unadjudicated extraneous offenses.  (If the United States Supreme Court finds that the State must bear the burden of proving the negative mitigation answer that is legally essential to imposing the death penalty, then perhaps the Texas Court’s view of the matter would be more logical.  However, as the matter stands now, with no burden of proof on the mitigation special issue, the Court of Criminal Appeals’ opinions do not satisfy the Ring requirement that the jury must find beyond a reasonable doubt that the defendant committed any unadjudicated extraneous offenses or acts of misconduct, when the prosecution offers those offenses as aggravating factors to secure death answers to both special issues:  continuing threat and mitigation.  Without a separate instruction, there is certainly no assurance that the jury will recognize and apply the burden of proof to those alleged offenses.


Based upon the foregoing arguments and authorities, Defendant makes the following requests and objections, and asks for the Court’s rulings on each:

Request to Voir Dire on State’s Burden to Prove Defendant’s Commission of Unadjudicated Extraneous Offenses and Act of Misconduct.
9.)
Defendant requests that the Court permit him to conduct voir dire based upon the proposition that the State has the burden to prove beyond a reasonable doubt that Defendant committed any unadjudicated extraneous offense or act of misconduct before a juror may consider or use evidence of such offense or act against him in deliberating on either special issue, whether it is to support a “Yes” answer to the continuing threat special issue or to support a “No” answer to the mitigation special issue. To allow the jury to consider such evidence against Defendant in answering either special issue, based upon a lesser burden of proof, violates his Sixth Amendment right to jury trial, his Fourteenth Amendment right to due process, and offends the Eighth Amendment’s heightened need for reliability and fairness in a death penalty case, as well as his parallel rights under the Texas Constitution.  Defendant bases this request on the constitutional authority listed in the first paragraph of this Motion, and upon the above-cited Supreme Court decisions.  U.S. Const. Amends. 6, 8 and 14, Tex. Const., Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED

_____________
DENIED

Request For Instruction on State’s Burden to Prove Unadjudicated Offenses and Acts of Misconduct
10.)
Defendant requests that the Court include in the jury charge an instruction that the State has the burden to prove beyond a reasonable doubt that Defendant committed any unadjudicated extraneous offense or act of misconduct before a juror may consider or use evidence of such offense or act against him in deliberating on either special issue, whether it is to support a “Yes” answer to the continuing threat special issue or to support a “No” answer to the mitigation special issue.  This request is based upon the fact that the continuing threat special issue carries a burden of proof, while the mitigation issue does not (under the statute as currently interpreted), so that is insufficient to protect Defendant’s Sixth Amendment right to trial by jury, his Fourteenth Amendment due process rights and his Eighth Amendment rights to rely upon the burden of the continuing threat issue to “encompass” the burden of proving an unadjudicated extraneous offense or misconduct beyond a reasonable doubt.  Defendant bases this request on the constitutional authority listed in the first paragraph of this Motion, and upon the above-cited Supreme Court decisions.  U.S. Const. Amends. 6, 8 and 14, Tex. Const., Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Request is:

_____________
GRANTED

_____________
DENIED 

Motion in Limine to Prevent Prosecutorial Argument Contrary to State’s Burden to Prove Unadjudicated Extraneous Offenses and Acts of Misconduct
11.)
Defendant makes this Motion in Limine, asking the Court to instruct the prosecutors not to make any argument or suggestion to the jurors that would tend to relieve the State of the burden to prove beyond a reasonable doubt that Defendant committed any unadjudicated extraneous offense or act of misconduct before a juror may consider or use evidence of such offense or act against him in deliberating on either special issue, whether it is to support a “Yes” answer to the continuing threat special issue or to support a “No” answer to the mitigation special issue  This Motion is based upon Defendant’s constitutional Sixth Amendment, due process and Eighth Amendment rights to be convicted and sentenced by a jury, only upon proof beyond a reasonable doubt of every fact made statutorily necessary to the imposition of the death penalty. Defendant bases this request on the constitutional authority listed in the first paragraph of this Motion, and upon the above-cited Supreme Court decisions.  U.S. Const. Amends. 6, 8 and 14, Tex. Const., Secs. 10, 13 and 19. 

After due consideration, it is hereby ORDERED, that said Motion is:

_____________
GRANTED


_____________
DENIED 

CONCLUSION AND PRAYER FOR RELIEF


WHEREFORE, PREMISES CONSIDERED, Defendant prays that upon hearing, this Court sustain his Motion and preclude death as a sentencing option in this case or in the alternative, quash this indictment, as reflected in the rulings made in the body of the Motion. 


Even if it denies Defendant’s requests to preclude the State from seeking the death penalty, and denies his request to quash the indictment, Defendant prays that the Court allow him to conduct voir dire as requested, grant him the instructions requested and grant his motions in limine as requested to prevent improper argument, and record its rulings on the forms provided in the body of this Motion.
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CERTIFICATE OF SERVICE



I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ________ day of ______________________, 200__.







_________________________________

NO. _________

THE STATE OF TEXAS



       IN THE DISTRICT COURT

vs.






       _______ COUNTY, TEXAS

_______________________                       
       _____ JUDICIAL DISTRICT

ORDER


On this _____day of _____________________, 2004, came on to be heard the Defendant's Motion to Preclude the Death Penalty as a Sentencing Option, or, in the Alternative, to quash the indictment, and after due consideration, the Court is of the opinion, and it is hereby ORDERED, that the Defendant’s requests are GRANTED or DENIED individually as reflected in the Motion.


SIGNED this the _____day of ____________________, 2004.
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