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MOTION PRECLUDE THE DEATH PENALTY AS A SENTENCING OPTION

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW,_____________________, Attorney for the accused, _______________, and pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution and Article I, Sections 3, 10, 13 and 19 of the Texas Constitution, moves this Court to preclude the death penalty as a sentencing option in this case. In support of his motion, Mr. ___________________ states as follows:

1. Mr. _______________ was indicted for the offense of capital murder.  The State is seeking the death penalty.

2. The Eighth Amendment requires a greater degree of accuracy and fact finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976). The courts of this state are bound by the law to make certain that a death sentence is not wantonly or freakishly imposed and that the purposes of Art. 37.071 are accomplished in a constitutional manner.  Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

3. The maximum penalty for the offense of capital murder is life in prison without the possibility of parole for 40 years.  Tex. Penal Code § 12.31.  It is only when the state seeks the death penalty that the prescribed statutory maximum can be exceeded and then only if the jury concludes, beyond a reasonable doubt, that “there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.”  Tex. Code Crim. Proc. art. 37.071, § 2(b)(1).  The Texas legislature has created two offenses: (1) a Capital Felony where the state seeks the death penalty, and (2) a Capital Felony where the state does not seek the death penalty.  Tex. Penal Code § 12.31(a).

4. Mr. _______________ has the constitutional right to be accused of Capital Murder only on an indictment of a grand jury.  Tex. Const. art I, § 10 (“no person shall be held to answer for a criminal offense, unless on an indictment of a grand jury, except in cases in which the punishment is by fine or imprisonment, otherwise than in the penitentiary”); Cook v. State, 902 S.W.2d 471, 475 (Tex. Crim. App. 1995) (holding that Texas Constitution guarantees right to indictment by grand jury for all felony offenses).  Further, Mr. ______________ has the right, guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution and Article I, sections 10, 13, and 19 of the Texas Constitution, to be informed of the specific nature of the accusations against him.  See In re Oliver, 333 U.S. 257, 273 (1948) (“A person’s right to reasonable notice of a charge against him, and an opportunity to be heard in his defense … are basic in our system of jurisprudence…”).

5. Indictment by grand jury protects citizens against arbitrary accusations by the government.  King v. State, 473 S.W.2d 43, 45 (Tex. Crim. App. 1971).  The most “celebrated purpose” of the grand jury “is to stand between the government and the citizen” and protect individuals from the abuse of arbitrary prosecution.  United States v. Mara, 410 U.S. 19, 45 (1973).  

6. An indictment is essential to vest the trial court with jurisdiction.  Tex. Const. art. V, § 12(b); Cook, 902 S.W.3d at 475.  The purpose of an indictment is to provide notice of the charged offense so that the presumptively innocent accused may prepare, before trial, an informed and effective defense.  Riney v. State, 28 S.W.3d 561, 565 (Tex. Crim. App. 2000).  “The accused is not required to anticipate any and all variant facts the State might hypothetically seek to establish.”  Brasfield v. State, 600 S.W.2d 288, 295 (Tex. Crim. App. 1980) (overruled on other grounds by Janecka v. State, 739 S.W.2d 813, 819 (Tex. Crim. App. 1987)).

7. In Jones v. United States, 526 U.S. 227 (1999), the United States Supreme Court held that “under the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than a prior conviction) that increase[d] the maximum penalty for a crime must be charged in an indictment, submitted to a jury and proven beyond a reasonable doubt,” Jones, 526 U.S. at 243, n.6.  In Apprendi v. New Jersey, 530 U.S. 466, 475 (2000), the United States Supreme Court extended the Jones holding to the States through the Fourteenth Amendment.  In Ring v. Arizona, 122 S. Ct. 2428 (2002) the United States Supreme Court held that the rule of Jones and Apprendi applies with equal force to capital cases.  Aggravating factors operate as the functional equivalent of an element or a greater offense.  Ring, 122 S. Ct. at 2443.  “The relevant inquiry is one not of form but of effect.”  Apprendi, 530 U.S. at 494.  Thus, aggravating factors must be pled in the indictment, submitted to a jury and proved by the prosecution beyond a reasonable doubt.  Likewise, the absence of a circumstance that would justify a life sentence must be plead in the indictment and established by the state, beyond a reasonable doubt. 

8. The logical conclusion that can be drawn from this is that the discretion to choose to seek death in a “capital eligible” case lies with the grand jury, not the State of Texas through its prosecutors.  The only discretion that is left to the prosecutors following the application of Jones, Apprendi and Ring are to (1) decide if evidence of statutory and non-statutory aggravators are to be presented to the grand jury and (2) should the grand jury find the aggravators to be “true,” whether or not the State will offer evidence in support of those aggravators.   This constitutionally mandated procedure was not followed in this case in that no evidence of aggravating circumstances was presented to this grand jury, no findings were made as to the existence of aggravating circumstances, accordingly death should be precluded as a sentencing option.


WHEREFORE, PREMISES CONSIDERED, Mr. ________________ prays that this Court preclude the death penalty as a sentencing option in this case.




Respectfully submitted on this the _____ day of__________, 200__.

     By:_______________________________________
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CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.
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