 SEQ CHAPTER \h \r 1INDICTMENT NO. _________

THE STATE OF TEXAS


§

IN THE DISTRICT COURT OF







§

vs.





§

__________ COUNTY, TEXAS







§

_____________________


§

__________ JUDICIAL DISTRICT

MOTION TO (1) PRECLUDE THE DEATH PENALTY AS A SENTENCING OPTION;

(2) TO PRECLUDE THE OFFER OF CERTAIN EXTRANEOUS OFFENSES; AND 

(3) EVIDENCE OF THE DEFENDANT’S MENTAL ILLNESS TO JUSTIFY A SENTENCE OF DEATH

________________________

 TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW __________, the Accused in the above-cause, by and through counsel and pursuant to the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article 1, Sections 10, 13, and 19 of the Texas Constitution and applicable Rules of Criminal Procedure and further pursuant to the provisions of the Americans with Disabilities Act and also under the protections afforded to disabled persons under the provisions of the Vocational Rehabilitation

Amendments of 1973 as espoused in Section 504.   In support thereof the Accused would show:

1. The Accused has been indicted for the offense of capital murder.

2. The State is seeking the death penalty.  The Eighth Amendment to the United States Constitution requires a greater degree of accuracy and fact-finding than would be true in a non-capital case.  Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct. 2112, 124 L. Ed. 2d 306 (1993); Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  

3. The courts of this state are bound by the law to make certain that the death sentence is not wantonly or freakishly imposed and that the lawful purposes of Art. 37.071 are accomplished.  Ellason v. State, 815 S.W.2d 656 (Tex. Crim. App. 1991).

4. Title II of the Americans With Disabilities Act, 42 U.S.C. §§ 12101-12213 and 47 U.S.C. §§ 225 and 611 provide:  

Subject to the provisions of this sub-chapter, no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the services, programs or activities of a public entity, or be subjected to discrimination by any such entity. 42 U.S.C § 12132.

5. A disability under the ADA is defined as:

(A) a physical or mental impairment that substantially limits one or more of the major life activities of such individual;

6. The ADA defines a “qualified individual with a disability” as:

[A]n individual with a disability who, with or without reasonable modifications to rules, policies or practices...meets the essential eligibility requirements for the receipt of services or the participation in programs or activities provided by a public entity.  42 U.S.C. § 12131.
 

The state’s prosecution of the criminal proceeding that is now pending against the Accused is an activity of a public entity.  The State of Texas has made the Accused eligible for the receipt of the services, activities and programs involved in the prosecution (and necessarily the substantive decisions that are made to carry out the services, activities and programs) that by virtue of the indictment that was returned by the Harris County Grand Jury, charging the Accused with the instant offense.

The Accused is a qualified individual with a disability having received special education services from public entities all under the laws and regulations of both the State of Texas and the United States Government.

The Accused is a qualified individual with a disability as he has received publicly funded health services provided by a public entity on numerous occasions from the age of 5 to the time of his indictment.

7. The activities of the State of Texas in carrying out this prosecution will involve a number of substantive decisions. These decisions will involve (1) whether or not to present evidence to the grand jury that would support an indictment for capital murder; (2) the decision to seek the death penalty against the accused; (3) whether or not to offer evidence of extraneous offenses alleged to have been committed by the Accused; (4) whether or not to present evidence of a mental impairment that in support of a death verdict.   The ADA bars discrimination in the state’s substantive decision making process in the criminal law context.  Thompson v. Davis, 295 F.3d 890 (9th Cir. 2002)

8. The Accused does suffer from mental impairments that substantially limit one or more of his major life activities.  The mental impairments that the Accused does suffer from include the following:



(a) Attention Deficit Hyperactivity Disorder (ADHD);



(b) epilepsy;



(c) learning disabilities;



(d) traumatic brain injury;

(e) schizo-affective disorder as diagnosed by physicians with the Texas Department of Criminal Justice in _______;



(f) post concussion syndrome.

9. The major life activities that are limited by the above impairments include:



(a) freedom from incarceration;



(b) ability to provide himself with regular and gainful employment;



(c) the right to continue living in society;



(d) the right to life, liberty and the pursuit of happiness;



(e) the right to benefit from educational and vocational training; 

(f) the ability to build and maintain proper social, occupational and interpersonal relationships;

10. The Accused is a qualified individual with a disability and is entitled to all applicable special protection of both state and federal law.

11. The acts of discrimination that have been committed by the State of Texas in prosecuting the Accused include:

(a) The State of Texas has indicted the Accused, a male, for an offense that, if committed by a female under the same or similar circumstances, would not be indicted as capital murder, nor would the substantive decision be made by the District Attorney of ________ County to seek the death penalty against the accused.  These decisions deny the Accused his rights that are guaranteed to him by the 5th, 6th, 8th and 14th Amendments to the United States Constitution, including his right to Equal Protection of the laws and Article 1, sections 3 and 3(a) of the Texas Constitution.


(b) The District Attorney of __________ County has exercised his discretion to seek the death penalty in this case.  This decision is based in whole or in part on alleged conduct of the Accused prior to that decision. Some, if not all of that conduct is a direct result of one, or a combination of, the mental impairments that are described above.

The State is therefore seeking the death of the Accused because of mental impairments that he suffers and which have resulted in prior bad acts.

(c)   Should the State of Texas offer evidence of any of the Accused’s mental impairments in an attempt to support the state’s argument for a death verdict, such offer would violate the relevant provisions of the Americans With Disabilities Act as set out above.

12. The Accused has been in the past, or is now, denied those protections afforded to disabled persons under the provisions of Section 504 of the Vocational Rehabilitation Act of 1973.  This legislation forbids discrimination on the basis of disability in any programs or activity receiving federal money from the U.S. Department of Education.   The State of Texas receives funds from the U.S. Department of Labor.   This discrimination has significantly influenced the disabilities of the accused and will have a significant effect on his pursuit of the major life activities as defined in the referenced Act.

WHEREFORE, PREMISES CONSIDERED, Defendant prays that upon hearing hereof, this court find that:

(1) the substantive decision that has been made by the District Attorney for _________ County, Texas to seek the death penalty against the Accused is a violation of the applicable law and that the case shall proceed without the death penalty as a sentencing option;

(2) the substantive decision that has been made by the District Attorney of ________ County, Texas to seek the death penalty is a prohibited act of discrimination that is based on the gender of the Accused and for that reason the death penalty is precluded as a sentencing option for the jury in this case; 

(3) the substantive decision that has been made by the District Attorney of _______ County, Texas to seek the death penalty is a prohibited act of discrimination that is based on the disabilities of the Accused and for that reason the death penalty is precluded as a sentencing option for the jury in this case; 

(4) the state is precluded from using any evidence of the defendant’s mental impairments in support of its arguments that the Accused should be put to death. 

(5) the state shall not be allowed to offer evidence of any extraneous offenses that are directly attributable to any mental impairment suffered by the Accused;

(6) such other and further relief to which the Accused, and or his counsel, may show themselves to be justly entitled.  



Respectfully submitted on this the ___day of_______, 200__.


By:____________________________________






COUNSEL FOR THE ACCUSED






State Bar No. ________________






Address:____________________






____________________________






Telephone:  (   )     -        





                ______________________________

                                                           
 CO-COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished to counsel for the State by hand-delivery of a copy of same this the ___ day of ______________________, 200__.

